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[H. R. 239, Fifty-ninth Congress, first session.] 

AN ACT Relating to liability of common carriers by railroads in the District 
of Columbia and Territories and common carriers by railroads engaged in 
commerce between the States and between the States and foreign nations to 
their employees. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That every com- 
mon carrier by railroad engaged in trade or commerce in the District 
of Columbia, or in any Territory of the United States, or between 
the several States, or l>etween any Territory and another, or between 
any Territory or Territories and any State or States, or the District 
of Columbia, or with foreign nations, or between the District of 
Columbia and any State or States or foreign nations, shall be liable 
to any of its employees, or, in the case of his death, to his personal 
representative for the benefit of his widow and children, if any, if 
none, for his next of kin dependent upon him, for all damages which 
may result from the negligence of any of its officers, agents, or 
employees, or by reason of any defect or insufficiency due to its neg- 
ligence in its cars, engines, appliances, machinery, track, roadbed, 
ways, or works. 

Sec. 2. That in all actions hereafter brought against any such com- 
mon carriers by railroad to recover damages for personal injuries to 
an employee, or where such injuries have resulted in his death, the 
fact that the employee may have been guilty of contributory negli- 
gence shall not bar a recovery where his contributory negligence was 
slight and that of the employer was gross in comparison, but the 
damages shall be diminished by the jury in proportion to the amount 
of negligence attributable to such employee. 

Sec. 3. That no contract of employment, insurance, relief benefit, 
or indemnity for injury or death entered into by or on behalf of 
any employee, nor the acceptance of any such insurance, relief bene- 
fit, or indemnity by the person entitled thereto, shall constitute any 
bar or defense to any action brought to recover damages for personal 
injuries to or death of such employee: Provided, however, That 
upon the trial of such action against any such common carrier by 
railroad the defendant may set off therein any sum it has contributed 
toward any such insurance, relief benefit, or indemnity that may have 
been paid to the injured employee, or, in case of his death, to his 
heirs at law. 

Sec. 4. That no action shall be maintained under this Act, unless 
commenced within two years from the time the cause of action 
accrued. 

Sec. 5. That nothing in this Act shall be held to limit the duty of 
common carriers by railroads or impair the rights of their employees 
under the safety-appliance Act of March second, eighteen hundred 
and ninety-three, as amended April first, eighteen h\H\&rc&L otA. 
ninety-six, and March second, nineteen hundred axvd >3a££fc. 
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[S. 156, Fifty-ninth Congress, first session.] 

A BILL Relating to liability of common carriers by railroads in the District of 
Columbia and Territories and common carriers by railroads engaged in com- 
merce between the States and between the States and foreign nations to 
their employees. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That every common 
carrier by railroad engaged in trade or commerce in the District of 
Columbia, or in any Territory of the United States, or between the 
several States, or between any Territory and another, or between any 
Territory or Territories and any State or States, or the District of 
Columbia, or with foreign nations, or between the District of Co- 
lumbia and any State or States or foreign nations, shall be liable to 
any of its employees, who are occupied in such trade or commerce, or, 
in the case or his death, to his heirs at law, for all damages which 
may result from the negligence or mismanagement of any of its 
officers, agents, or employees, or by reason of any defect or insuffi- 
ciency in its cars, engines, appliances, machinery, track, roadbed, 
ways, or works. 

Sec. 2. That in all actions hereafter brought against any such 
common carriers by railroad to recover damages for personal injuries 
to an employee, or where such injuries have resulted in his death, the 
fact that the employee may have been guilty of contributory negli- 
gence shall not bar a recovery where his contributory negligence was 
slight in comparison to that of the employer. 

Sec. 3. That no contract of employment, insurance, relief benefit, 
or indemnity for injury or death entered into by or on behalf of any 
employee, nor the acceptance of any such insurance, relief benefit, or 
indemnity by the person entitled thereto, shall constitute any bar or 
defense to any action brought to recover damages for personal in- 
juries to or death of such employee. 

Sec. 4. That nothing in this Act shall be held to limit the duty of 
common carriers by railroads or impair the rights of their employees 
under the safety-appliance Act of March second, eighteen hundred 
and ninety-three, as amended April first, eighteen hundred and 
ninety-six, and March second, nineteen hundred and three. 



[S. 1657, Fifty-ninth Congress, first session.] 

A BILL Relating to liability of common carriers by railroads in the District of 
Columbia and Territories and common carriers by railroads engaged in com- 
merce between the States and between the States and foreign nations to their 
employees. 

Be it enacted by the Senate and House of Representatives of the' 
United States of America in Congress assembled, That every com- 
mon carrier by railroad engaged in trade or commerce in the District 
of Columbia, or in any Territory of the United States, or between the 
several States, or between any Territory and another, or between any 
Territory or Territories and any State or States, or the District of 
Columbia, or with foreign nations, or between the District of Colum- 
bia and any State or States or foreign nations, shall be liable to any 
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of its employees, or, in the case of his death, to his heirs at law, for 
all damages which may result from the negligence or mismanagement 
of any of its officers, agents, or employees, or by reason of any defect 
or insufficiency in its cars, engines, appliances, machinery, track, 
roadbed, ways, or works. 

Sec. 2. That in all actions hereafter brought against any such com- 
mon carriers by railroad to recover damages for personal injuries to 
an employee, or where such injuries have resulted in his death, the 
fact that the employee may have been guilty of contributory negli- 
gence shall not bar a recovery where his contributory negligence was 
slight in comparison to that of the employer. 

Sec. 3. That no contract of employment, insurance, relief benefit, 
or indemnity for injury or death entered into by or on behalf of any 
employee, nor the acceptance of any such insurance, relief benefit, or 
indemnity by the person entitled thereto shall constitute any bar or 
defense to any action brought to recover damages for personal injuries 
to or death of such employee: Provided, howeper^Th&t upon the trial 
of such action against any such common carrier by railroad the de- 
fendant may set off therein any sum it has contributed toward any 
such insurance, relief benefit, or indemnity that may have been paid 
to the injured employee, or, in case of his death, to his heirs at law. 

Sec. 4. That nothing in this Act shall be held to limit the duty of 
common carriers by railroads or impair the rights of their employees 
under the safety-appliance Act of March second, eighteen hundred 
and ninety-three, as amended April first, eighteen hundred and 
ninety-six, and March second, nineteen hundred and three. 
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United States Sexate. 

COMMITTEE OX INTERSTATE CoiOfXBCE. 

The subcommittee (consisting of Hon. John Kean. of Xew Jersev. 
chairman: Hon. Moses E. Clapp. of Minnesota, and Hon. Murphy 3. 
Foster, of Louisiana) met on Thursday. May 3. 1906, for the purpose 
of hearing statements in regard to the act <H. R. 239) and the bills 
(S. 156 and S. 1657 ) -relating to liability of common carriers by 
railroads in the District of Columbia and Territories and common 
carriers by railroads engaged in commerce between the States and 
between the States and foreign nations to their employees,"" 

There were present at this hearing the following-named gentlemen : 
Mr. H. R Fuller, of Beaver Falls, Pa., representing the Brotherhood 
of Locomotive Engineers, Brotherhood of Locomotive Firemen. Or- 
der of Railway Conductors, and the Brotherhood of Railroad Train- 
men: Mr. Benjamin D. Warfield. representing the Louisville and 
Xashville Railroad Company : Mr. R. Ro=? Perry and Mr. G. Thomas 
Dunlop. representing the Capital Traction Company, of Washington. 
D. C. : Mr. H. T. Xewcomb. representing the Delaware and Hudson 
Canal Company, and Mr. C. W. Bunn. representing the Northern 
Pacific Railroad Company. 

Senator Keax. The subcommittee have under consideration the act 
(H. R. 239) and bills <S. 15C and 1657* -relating to liability of 
common carriers by railroads in the District of Columbia and Terri- 
tories and common carrier-? by railroad* engaged in commerce between 
the States and between the States and foreign nations to their em- 
ployee?-"" If anyone pre-ent would like to be heard in opposition to 
the bill we shall now tie glad to hear him- 

STATEXE3T OF XX. BEXJAU? D. WABPIELD. 

Mr. Waejteu>. I should like to be heard this morning. My name 
is Benjamin D. Warfield I am district attorney for Kentucky of 
the Louisville and Nashville Railroad Company. " 

'Sir. Chairman. I have not had the advantage of hearing anything 
that has been said on thi> subject before this committee. I have read 
the printed hearings before the House Committee on the Judiciarv. 
and therefore Lave read what Las been said by Mr. Fuller on behalf 
of the advocates of the bill and what has been said by a number of 
gentlemen before tLat committee in opposition to the bill. 

One of the principal arguments made by Mr. Fuller as to the desir- 
ability of Congressional action., an I gather, is to bring about uniform- 
ity throughout the United States. The inference is that the laws in 
each of the State-, as applied by the courts of those States «A *& 
enacted by the legislatures of tho** States wW.rv. ttew W. Wu\^sr 
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lative enactment, are very different from the law as administered by 
the Federal courts. I do not know whether or not Mr. Fuller lost 
sight of the fact that of late years there has not been the slightest 
difficulty on the part of a plaintiff in a damage suit, where the de- 
fendant seeks to remove it to a Federal court, to prevent its removal 
by joining as a codefendent some resident employee of the railroad. 
In our State that has practically abolished the removal of such cases 
to the Federal courts. 

The question was first presented to the Supreme Court of the 
United States in a case coming from Kentucky — the Chesapeake and 
Ohio Railway Company v. Dixon (179 U. §., 131). In that case 
suit was brought against the railroad company in Kentucky to re- 
cover damages for Dixon's death. The railroad company was not a 
citizen of Kentucky, but of Virginia, and in order to defeat a re- 
moval of the case to the Federal court on the ground of diverse citi- 
zenship there were joined as defendants with the railroad company 
two of the employees on the train which killed decedent and which 
employees were citizens of Kentucky. The State court refused to 
surrender jurisdiction to the Federal court. 

The railroad company tested this (juestion, and the United States 
Supreme Court decided adversely to its contention, holding, in effect, 
that where the right of removal depends upon the existence of a sepa- 
rable controversy the question is to be determined by the condition 
of the record in the State court at the time of the filing of the peti- 
tion to remove; that in an action of tort the cause of action is what- 
ever the plaintiff declares it to be in his pleading, and matters of 
defense can not be availed of as matter of removal, and when con-' 
current negligence is charged the controversy is not severable, and, 
the court said, as the complaint in that case, reasonably construed, 
charged concurrent negligence, the court declined to hold that the 
State courts erred in retaining jurisdiction. 

Following the Dixon case, the practice has been in Kentucky, and 
I think pretty much so everywhere, that when suit is brought 
against a railroad corporation which is not a resident of the State, 
to join with the corporation as a defendant one or more employees 
connected with the train, or connected with the work going on, which 
employees were superior in authority to the person injured; and in 
that way the State courts of Kentucky have uniformly practically 
retained jurisdiction of all these cases which have been sought to be 
removed to the Federal courts. 

The Supreme Court of the United States, following the Dixon 
case, on the 2d day of January, 1906, decided two other cases, 
which are reported in volume 26 of the Supreme Court Reporter. 
The first case was Alabama Great Southern t\ H. C. Thompson, ad- 
ministrator of Florence James, deceased. Without consuming the 
time of the committee, I want to read the syllabus of that case : 

A case in which plaintiff, in good faith, has elected to sue jointly in tort 
a foreign corporation and its servants, whose misconduct caused the injury 
complained of, does not — even though such joinder may be improper — present 
a separable controversy between plaintiff and the corporation, which, under the 
act of March 3, 1875 (18 Stat. L., 470, chap. 137), as amended by the acts of 
March 3, 1887 (24 Stat. L., 553, chap. 373), and August 13, 1888 (1 U. S. Rev. 
Stat, Sup., 611; U. S. Comp. Stat, 1901, p. 509), can be removed from a State 
to a Federal circuit court without regard to the citizenship of the individual 
defendants. 
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In that ciase defendant sought to remove a case from a State 
court to the United States circuit court, and the latter court decided 
in favor of the right of removal. The case was appealed to the cir- 
cuit court of appeals for the sixth circuit, and that court certified to 
the Supreme Court of the United States two questions to be answered. 
Touching the right of removal, the Supreme Court answered : 

That for the purpose of determining the right of removal, the cause of action 
must be deemed to be joint. The views herein expressed lead to an answer to 
the second question in the negative. 

Following that case, and decided on the same day, was the case of 
the Cincinnati, New Orleans and Texas Pacific Railway Company v. 
Bohon, administrator of Edward Cook, deceased. That case arose 
in Kentucky and was a writ of error to the court of appeals of that 
State to review the judgment which affirmed a judgment of the cir- 
cuit court of Mercer County, in that State, in favor of plaintiff in a 
joint action against a railway company and its employee to recover 
damages for a death caused by negligence, in which the railway com- 
pany unsuccessfully sought to remove the case, as presenting a sep- 
arable controversy, to the United States circuit court for the eastern 
district of Kentucky. The court of appeals held that the case was 
not removable because two citizens of Kentucky, who were employees, 
were joined as defendants with the railroad company, a nonresident 
of the State. The court of appeals of Kentucky affirmed that judg- 
ment, and the Supreme Court of the United States, on a writ of 
error, affirmed the judgment of the court of appeals of Kentucky. 

Therefore there is no longer any reason why a plaintiff can not 
keep his case in the State court if he desires to do so. As a matter of 
fact, that is constantly being done in our State, and is being done 
uniformly, so far as I know. 

There is another suggestion I want to make here, and it is this: 
If the object of the advocates of this bill is simply to get away from 
what tjiey conceive to be a hard rule that confronts them in the Fed- 
eral courts, it would be a very simple matter for Congress to enact a 
law requiring the Federal courts to administer in these cases the law 
as they find it in the States wherein the causes of action arose. 

Senator Kean. Is not that the rule now ? 

Mr. Warfield. No, sir; that is only the rule as to statutory law. 
The Supreme Court of the United States, in many cases, has held that 
it was not bound by the construction of common law put upon it by 
any particular State, but that it should construe the common law for 
itself. The Federal courts are bound, however, by the statutes of 
the States where there is no Federal statute to control. We have, 
though, in Kentucky no statute on the subject either of fellow- 
servants or contributory negligence. The law in our State on both 
subjects is the common law as expounded and modified from time to 
time by the court of appeals of our State. 

In that connection I want to show that our Kentucky court of 
appeals has gone almost as far, I believe, as even Mr. Fuller himself 
would have the law 'go. So that we have very little fellow-servant 
doctrine or contributory-negligence law left in that State. 

Senator Kean. I think that in most of the States the law has been 
administered very liberally so far as the injured person is concerned. 

Mr. Warfield. After fifteen years' arduous experience in defen^l- 
ing my client against all kinds of litigation, mclvxdm^ tamtam <ss»fc$s 
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in Kentucky, I may 'say that it seems to me that the plaintiff in all 
those cases has a long advantage over the defendant. The question 
in that State is not that the plaintiff shall get justice, but that the 
defendant shall get justice. The plaintiff always gets more than is 
coming to him. 

Senator Kean. Do you not think that it has become more than ever 
the practice to allow these cases to go to the jury? 
* Mr. Warfield. Yes; in our State. Of course I speak as a Ken- 
tucky lawyer, because I am not familiar with the laws of other 
States. In our State we have what is known as the scintilla doc- 
trine, which forbids a circuit judge to take a case from the jury even 
though he be of opinion under all the evidence that he would grant a 
new trial should there be a verdict adverse to the defendant in the 
action. In other words, the rule is that the case must go to the jury 
wherever there is a spark of evidence tending to substantiate the 
plaintiff's contention. 

Senator Kean. Are you familiar with the Massachusetts law ? 

Mr. Warfield. No, Mr. Chairman; I am not. I have not had 
time to look into it. 

Now, Mr. Chairman, I want to take up, first, the provisions of the 
bill and point out, as briefly and hurriedly as I can, what seems to me 
to be some very strong and practically insuperable objections to it. 

Section 1 of the act, after providing, in effect, that it shall apply to 
all interstate employees, says that the common carrier — 

shall be liable to any of its employees, or, in the case of his death, to his per- 
sonal representative for the benefit of his widow and children, if any ; if none, 
for his next of kin dependent upon him, for all damages which may result from 
the negligence — 

Mark the word " negligence " — 
of any of its officers, agents, or employees. 

It is a settled principle of the common law, as construed by the 
courts of our State, that the master is not liable to his or its servants 
for ordinary negligence, because ordinary negligence is one of the 
risks of the employment which is assumed by the employee when he 
enters the service. There must be gross negligence on the part of a 
servant superior to the one who is injured, under the common law as 
expounded by the court of appeals of Kentucky, to authorize re- 
covery. Under this bill the employee may recover for the same 
degree of negligence that a passenger could — any negligence, however 
slight. It seems to me that that is a very serious objection to the 
bill, one that works a •complete revolution of the common-law doc- 
trine on that subject. 

Senator Clapp. Can that be the rule generally, that there must be 
gross negligence? 

Mr. Warfield. That, I think, is the common law rule generally. 
Of course the common-law rule has been modified from time to time, 
and is differently construed practically in every State. I will not 
undertake to say that that is the construction put upon it in all the 
States, though it is the construction put upon it in Kentucky. In other 
words, I think that the great weight of judicial decisions and text- 
book authority upon the subject declare that ordinary negligence is a 
risk of the service. 
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The fellow-aervant doctrine is simply a branch of the doctrine of 
assumed risk. There- are various reasons given as to why the servant 
assumes the risk, but I think probably the Best reason, and soundest of 
all, is that he does so as a matter of contract — not expressed, if you 
please, but implied contract. 

It is certainly true that there is no class of workmen — men who are 
not required to have much education, men who may rise without any 
previous preparation except such as they acquire in the various 
grades of active railroad work — who are as well compensated as rail- 
road employees. Take a locomotive engineer, for example; he can 
easily earn in these times $150 a month. He becomes an engineer 
after an apprenticeship as fireman. He does not need any education 
to do it, and very often he does not have much. I say that with all due 
friendliness to those gentlemen, because I have a great many friends 
among them. But I say such a man might leave the farm, where 
he could hope to make not more than from $10 to $25 a month, or 
could leave some other vocation wherein he could earn very little more 
than that, and in three or four or five years he is able, as an engineer, 
to earn $150 a month. 

The decisions and law writers from time to time have declared — 
and it seems to me it must be accepted as true — that one of the prin- 
cipal reasons why an engineer, engaged in the confessedly hazardous 
occupation of running an engine at a high rate of speed, is paid such a 
high compensation .is because he is engaged in a hazardous occupation. 
Because he is so engaged part of his compensation is paid to him to 
cover those very hazards which he risks. If the business were not so 
hazardous he would not be so well compensated. He is paid enough 
more than he would otherwise be paid in order that he may carry 
indemnity against those risks peculiarly incident to the hazardous 
vocation he has voluntarily chosen. 

If that be so, and if Congress were to enact a law imposing the obli- 
gation of indemnity upon the railroad company instead of leaving it 
where it is now, it would logically follow that railroad wages ought 
to be diminished to a degree that would suffice to enable the railroad 
companies to establish a fund out of which they could make up the 
amounts that they would then have to pay and which they do not now 
have to pay. Whether that is feasible is another question, but that is 
certainly the logic of it. 

Another serious objection occurs to me right here. Suppose this 
bill should be enacted into law ; how is the question as to whether or 
not an employee is engaged in interstate commerce or in intrastate 
commerce to be determined? The bill makes no provision for it. 
Is the test to be whether the railroad has one of its termini in one 
State and another in another State? On that basis there will be 
upon the train some passengers and freight purely intrastate, and 
there will be some which are interstate. Which character of traffic 
is to control the question as to whether or not an employee on the 
train comes within the statute? How is that question to be de- 
termined? There are very few railroad lines in this country where 
the transit begins and ends in the same State and where the passen- 
gers or freight are exclusively intrastate. The argument is that 
uniformity is wanted. But how are you going to get it when, as to 
intrastate business one set of rules would be applied, aiA *s> to \\&k*- 
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state commerce another set of rules would be applied, in two cases, 
one following the other and perhaps growing- out of the operation 
of the same train on the same trip ? 

The latter part of the first section of the act, as we have seen, 
after providing for the Vight to recover damages for the negligence 
of any officer, agent, servant, or employee, says: 

Or by reason of any defect or insufficiency due to its negligence in its cars, 
engines, appliances, machinery, track, roadbed, ways, or works. 

It is the law, and has always been the law, that there are certain 
duties which the master can not delegate. One of those duties is 
that of keeping his appliances, machinery, materials, ways, and 
works in a reasonably sate condition for the use of his workmen. If 
they are not so kept the master is liable, unless the employee knows, 
or has equal means with the master of knowing, of the defect before 
the injury, and therefore has an opportunity to avoid the injury. 
The bill proposes, however, to eliminate that proviso. In other 
words, it does not make any difference, under the bill, how much an 
employee may know that he is working with a defective appliance, or 
working on defective premises, that knowledge on his part does not 
prevent him in the least from recovering damages, provided he es- 
tablishes that there was a defect. 

It seems to me that the common law, as modified by judicial deci- 
sion — I speak again as a Kentucky lawyer — has certainly gone to the 
extreme verge in favor of the employee on that point. As a matter 
of fact, in two recent cases in Kentucky, one decided May 15, 1905 
(George Weideman Brewing Co. v. Wood, 27 Kentucky Law Re- 
porter, 1012), and Covington and Cincinnati Bridge Co. v. Hull, 
decided February 22, 1906 (28 Kentucky Law Reporter, 1038), the 
court has modified in favor of the employee the expression " or in the 
exercise of ordinary care could have known," as formerly used, and 
has substituted the words " or by the exercise of ordinary observation 
and diligence in his line of service might have discovered." In other 
words, the court has recognized that there may be appliances that an 
employee may be required to work with or upon that do not come 
under his immediate supervision; that he has, in the discharge of 
his duty, to go upon premises or work with appliances, but has no 
opportunity of knowing very much about them; and that therefore 
he ought not to be charged with the duty of exercising special care 
to discover defects. 

I want, very briefly, now to call the attention of the committee to 
three decisions of the court of appeals of Kentucky showing the 
master's duty and the servant's duty in that respect, and all three of 
these cases are reported in the last official report of the Kentucky 
court of appeals (117 Ky.). For convenience, however, I will reaH 
from them as reported in 78 Southwestern Reporter. The cases are 
ShemwelU?. O. and N. R. Co., 78 S. W., 448; Pfisterer v. J. H. Peter 
& Co., ib., 450 ; Wilson v. Chess & Wymond Co., ib., 453. 

In Pfisterer v. J. H. Peter & Co. a workman was engaged on a 
platform and the sill underneath gave way and he was injured. The 
trial court, upon the idea that if he had looked he could have seen 
that the sill, instead of being placed in a firm and proper position, 
was placed improperly and insecurely, instructed the jury, in effect, 
that it was the duty of the plaintiff to look. The jury, so instructed, 
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found for defendant. The court of appeals of Kentucky reversed 
the judgment, held that that instruction was erroneous, and over- 
ruled the earlier case of Bogenschutz r. Smith (84 Ky., 330), and 
during the course of the opinion used this language : 

These instructions are predicated upon the general proposition that if the 
information of the master and servant as to the place of work are equal, and 
if both are either without fault or in equal fault, the servant can not recover 
damages of the master: or. in other words, that while the Law imposes upon 
the master the duty of providing the servant a reasonably safe place in which 
to work, an equal and corresponding duty also rests ujkui the servant to know 
that the place is safe. This was undoubtedly at one time the rule in England, 
and in some of the American States, notably South Carolina. Maine. Massa- 
chusetts. New York, New Jersey, and Mississippi. But it found no permanent 
abiding place in the jurisprudence of most of the American States and has 
been distinctly repudiated time and again by the Federal courts and by this 
court. 

The early case of Bogenschutz r. Smith (&4 Ky.. 330: 1 S. W., 578 ) seems 
to squint in this direction and cites some English and American decisions 
which undoubtedly support the rule contended for. But the opinion in that 
case does not approve the doctrine in all cases, as the learned judge who wrote 
the opinion, in winding up the discussion of the case on this question, says: 
" We do not mean to decide that there may not be cases where the servant has 
the right to rely upon the judgment of the master as to the safety of the 
premises or the material to be used, or that the servant is bound to inform him- 
self as to them." And in numerous subsequent opinions the doctrine has been 
disaffirmed and the rule announced that the duty of furnishing reasonably 
safe tools, materials, and place to work was primarily on the master, and 
that the servant was under no duty to discover such defects, and unless he 
knew of their existence, or they were patent and obvious to a person of his 
experience and understanding, that he would not l>e precluded from recovery. 

Then the court goes on to quote approvingly from a number of 
cases, among others, Baltimore and Ohio Railroad Company t\ 
Baugh ( 149 U. S.. 38G ) . where the court said : 

A master employing a servant impliedly engages with him that the place 
in which he is to work and the tools or machinery with which he is to work 
or by which he is to be surrounded shall be reasonably safe. It i.s the master 
who is to provide the place and the tools and the machinery, and when he 
employs one to enter into his service he impliedly says to him that there is no 
other danger in the place, the tools, and the machinery than such as is obvious 
and necessary. Of course, some places of work and some kinds of machinery 
are more dangerous than others, but that is something which inheres in the 
thing itself, which is a matter of necessity and can not be obviated. But 
within such limits the master who provides the place, the tools, and the 
machinery owes a positive duty to his employee in respect thereto. That duty 
does not go to the extent of a guaranty of safety, but it does require that 
reasonable precaution* l>e taken to secure safety, and it matters not to the 
employee by whom that safety is secured, or the reasonable precautions there- 
for taken. He has a right to look to the master for the discharge of that 
duty, and if the master, instead of discharging it himself, sees fit to have it 
attended to by others, that does not change the measure of obligation to the 
employee, or the letter's right to insist that reasonable precaution shall be 
taken to secure safety in these respects. 

The court of appeals of Kentucky then goes on to say : 

While the third instruction is not objectionable as the abstract statement of 
the legal proposition, it does not fit the facts of this cause. The law imposed 
upon the plaintiff the duty of exercising ordinary care for his own safety, not 
knowingly to expose himself to unnecessary and obvious risks, when he 
accepted employment from the defendant, but he did not assume risks that 
were unknown to him and which were not necessarily incident to his employ- 
ment, nor risks which the defendant, by the exercise of ordinary care, could 
have guarded against. It is the duty of a servant to obey the reasonable 
demands of his master, and he had the right to believe that he would not be 
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required to incur risks growing out of the, negligent construction by the de- 
fendant of the scaffolding upon which he was required to stand in performing 
the work in obeying the orders of his master. 

It does not appear from what I read, but does appear in the whole 
opinion, that the court in that case expressly recognizes the doctrine 
to be that where the danger is patent and obvious, and, of course, 
where the employee knows it, or where, by patent observation, practi- 
cally, he might know it, and he goes on working, he assumes the risk; 
The other two Kentucky cases cited by me in this connection are to 
the same effect. 

I submit that that degree of modification of the doctrine of the 
master's requirement to furnish safe places and materials is obviously 
just and proper. In fact, the decisions last referred to show that the 
Kentucky court has gone very far — I think too far — in favor of 
authorizing a recovery by a servant for injury caused by defective 
appliances. But the bill proposes to take even what feeble protection 
there is yet left to the master in this respect away. In other words, 
as I read the bill, it does not make any difference how much the 
servant may know that the appliance is defective or however much 
he may know that he is working in an unsafe place, he may go on 
working there and if he is injured he can rely solely upon the master's 
obligation to furnish him safe appliances and place and may recover 
damages despite his own knowledge of the conditions, and which 
knowledge was probably very much more full and ample than any 
knowledge the master could have had, because the servant could see 
for himself, while the master, not being present at all times, might 
not. 

Senator Kean. Then, you think the latter clause of section 1 would 
tend to increase the carelessness of the employee ? 

Mr. Warfield. I think so, sir. I think he can practically close his 
eyes to the dangers about him, relying exclusively upon the master 
for protection from injury, or for indemnity in case he is injured. 

Senator Clapp. How do you reconcile that with section 2 ? 

Mr. Warfield. Section 2 is the comparative negligence section, is it 
not? 

Senator Clapp. Yes. 

Mr. Warfield. I was coming to that subsequently. I think my- 
self that section 2 in its practical effect simply abolishes the doctrine 
of contributory negligence, and upon that question I wanted to give 
my views to the committee. 

Senator Kean. I have not a copy of the amendment before me, but 
I understand that Mr. Fuller has an amendment to suggest to that.. 
If I may interrupt you, I will ask Mr. Fuller whether he has an 
amendment to propose to section 2. 

Mr. Fuller. I am afraid you mean it the other way, Mr. Chairman. 
My amendment, in effect, is this: That all questions of negligence, 
contributory or direct, shall be submitted to the jury, notwithstand- 
ing that is the law in Kentucky now, as Mr. Warfield says. 

Mr. Warfield. I do not mean to say that there may not be a case in 
Kentucky where the contributory negligence is not so plain that it 
would be the duty of the court to declare as matter of law that 
plaintiff's contributory negligence barred a recovery by him. In 
other words, the court of appeals of Kentucky, in effect, says that 
unless the contributory negligence of the plaintiff is so plain that 
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reasonable minds can not differ as to its being the proximate cause of 
the accident, that the question must go to the jury. 

In other words, the present doctrine of contributory negligence as 
expounded by the court of appeals of Kentucky is substantially as 
follows : 

Where the negligence of the person injured so cooperates with 
the negligence of the person doing the injury as that but for the 
negligence of the person injured he would not have been injured, 
and therefore both parties are in fault, there can be no recovery of 
damages against the common employer. This rule is founded on 
the soundest principles of reason and right. To overthrow this 
doctrine, as the bill proposes in effect to do ; to permit one whose own 
negligence so far contributes to produce the injury, that but for his 
negligence he would not have been injured, to recover damages for 
injuries so received is a doctrine so revolutionary and unjust that 
our moral sense of square dealing revolts at it. Yet such is the doc- 
trine the bill will establish should the Congress make the bill a law. 

Contributory negligence is not a bar to recovery now, unless such 
negligence is the proximate cause of the accident. Obviously, when 
it is so, it ought to bar a recovery. Otherwise the employee will be 
permitted to profit by his own wrong; to reap a benefit instead of 
suffering the pains of his own negligence. To thus put a premium 
upon negligence in an employee is to encourage him to act negligently, 
and thereby lessen the safety of himself, of his colaborers, and of the 
traveling public. Is it not monstrous that Congress should be asked 
to enact a law that will unquestionably have such a result ? 

Another idea has been suggested to me in connection with a quali- 
fication, at least, that there ought to be to the second branch to the 
first section of the bill. That where a master has two workmen em- 
ployed to do a particular job of work they can watch each other, and 
do watch each other, to see how they work and whether they are 
careful ; whereas the master may be at a very remote point, under this 
bill, on the assumption that one injures the other, the injured servant 
may recover for the negligence of the very servant with w T hom he 
has been constantly at work and of whose carelessness he had had 
abundant warning and opportunity to watch. 

The trouble about the whole bill, Mr. Chairman, is that it simply 
constitutes the railroad employees of the country a lot of nurselings; 
that it makes the employers care for them just as though they were 
not competent to care for themselves, and to indemnify them for their 
being injured just as though they did not know that they were en- 
gaged in a hazardous occupation, which they voluntarily assume, and 
just as though they did not know that all these misfeasances and 
breaches of duty, which bring about accidents, are inseparably inci- 
dent to railroad operation, because of the human imperfections of the 
very employees who are seeking to throw all of the burden of their 
own breaches of duty off of their own shoulders and upon those of 
their employers. The bill would practically result in the railroads of 
the country becoming the absolute insurers of the safety of their 
employees. 

Mr. Fuller, in discussing the rise of the fellow-servant doctrine, . 
refers to the English case of Priestly v. Fowler, decided by Lord 
Abinger in 1837 (3 Mels. and W., 1), as having been the precedent 
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for the decisions by the courts in this country of the same question 
in the same way. This is in error. It is well known that when 
Murray v. South Carolina Railroad (1 McMullan, 385) was decided 
at nisi prius in 1838, and by the South Carolina court of errors in 
1841, that a railroad company was not liable to one of its firemen for 
injuries arising from the negligence of one of its engineers, that the 
judges, neither at nisi prius nor at the hearing on appeal knew any- 
thing of the case of Priestly v. Fowler. The decision of the South 
Carolina court is thus rendered more valuable as showing the uni- 
form opinion of the judges of each country unbiased by each other. 

The third case of Farwell v. Boston and Worcester Railroad Com- 
pany (4 Mete. (Mass.), 49), decided in 1842, was decided by the 
supreme court of Massachusetts in an opinion by Chief Justice Shaw, 
with both of the preceding cases before the court. The reasoning in 
all of these opinions, and particularly in the opinion by Judge Shaw, 
it seems to me, is unanswerable. 

The reason for the fellow-servant rule is thus stated by McKinney 
on Fellow-Servants : 

Like the rule of respondeat superior, the fellow-servant rule is founded upon 
public policy, and had its origin in the idea that the employee has the means 
of knowing just as well as the employer all the ordinary risks incident to the 
service in which he is about to engage, and that these, including the perils that 
might arise from the negligence of other servants in the same business, entered 
into the contemplation of the parties in making the contract ; on account of 
which the law implies the servant or employee has insisted upon a rate of com- 
pensation which would indemnify him for the hazards of the employment. And 
again, the law supposes that the relation which the several employees sustain 
to each other, and the business in which they are engaged, would enable them 
better to guard against such risks and accidents than could the employer. 
Besides, the moral effect of devolving these risks upon the employees them- 
selves would be to induce a greater degree of caution, prudence, and fidelity 
than would in all probability be otherwise exercised by them. 

The reasons for the rule are clearly and forcibly stated by Shaw, J., in the 
Farwell case. He said : " In considering the rights and obligations arising out 
of particular relations, it is competent for courts of justice to regard considera- 
tions of policy and general convenience, and to draw from them such rules as 
will, in their practical application, best promote the safety and security of all 
parties concerned. Where several persons are employed in the conduct of one 
common enterprise or undertaking, and the safety of each depends to a great 
extent on the care and skill with which each other shall perform his appro- 
priate duty, each is generally an observer of the conduct of the others, can give 
notice of any misconduct, incapacity, or neglect of duty, and leave the service 
if the common employer will not take such precautions and employ such agents 
as the safety of the whole party may require. By these means the safety of 
each will be more effectually secured than could be done by a resort to the 
common employer for indemnity in case of loss by the negligence of each other." 

With the permission of the committee, I will hurry along to section 
2 of the bill. It proposes to establish the illogical and absolutely 
repudiated doctrine of comparative negligence. I do not know just 
where it occurs in Mr. Fuller's statement, but I recall that he stated 
in his argument before the House Judiciary Committee that in the 
States of Georgia, Florida, Kansas, Tennessee, Illinois — possibly that 
is all — the doctrine of comparative negligence exists. 

Senator Kean. Also in Maryland. 

Mr. Fuller. I cited those States, but not as to the actual doctrine 
of comparative negligence. 

Senator Kean. Look on page 23 of the testimony before the House 
committee. You will find it there. 
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Mr. Warfield. Yes; I see it here. Well, Mr. Fuller quoted from 
the decisions of the supreme court of Illinois, and then he said : 

In the States of Georgia, Florida, Tennessee, and Kansas the courts have 
either followed the former Illinois rule or proceeded independently upon a 
parallel theory to a greater or less extent. In each of these States we find a 
rule upon the subject of contributory negligence, which Beach says savors of 
the rule of comparative negligence. 

I am in a position to say that the doctrine of comparative negli- 
gence does not prevail to-day as to railroad employees in any of those 
States or in any State of which I have knowledge. Wherever it has 
been tried it has been found wholly impracticable and has been re- 
pudiated. It is hard enough for a jury of laymen to discriminate 
and distinguish nicely when it comes to the question of whether the 
negligence of the defendant or the contributory negligence of the 
plaintiff is the proximate cause of the accident. But if, beyond all 
that, a jury is to be asked to balance the nice distinctions between 
the weight of negligence of the defendant on one side and the weight 
of negligence of the plaintiff on the other side, and to try to give their 
verdict m favor of the side on which the weight of the evidence thus 
preponderates, the task is absolutely hopeless. 

There is not a jury in the United States that could arrive at an 
approximately correct verdict with any such handicap as that. 
There was a time when the doctrine of comparative negligence pre- 
vailed absolutely in Illinois, but it does not prevail there and has 
not been recognized in any case that has been reported since 150 Illi- 
nois, and 220 Illinois is now in press. Therefore for 70 volumes of 
the Illinois Eeports you can not find the doctrine of comparative 
negligence in that State. Without reading from them I will cite 
the committee to the cases of C, B. and Q. E. R. Co. v. Harwood (90 
111., 425, 427) , Lake Shore and Michigan Southern Ewy. Co. v. Hes- 
sions (150 111-, 546, 556), and North Chicago Street E. E. Co. v. 
Eldridge (151 111., 542, 548, 549). 

Senator Clapp. Before you leave Illinois, do they in the subse- 
quent cases discuss the question ? 

Mr. Warfield. Yes, sir ; I do not know how fully. I have not the 
Illinois reports here. I simply have here excerpts from some of 
them. This is from the Hessions case : 

We have repeatedly held, in effect, in the later decisions, beginning with Calu- 
met Iron and Steel Co. v. Martin (115 111., 358), that 'the doctrine of compara- 
tive negligence, as announced in the earlier cases, was no longer the law of this 
State, and it is to be no longer regarded as a correct rule of law applicable in 
cases of this character. (Pullman P. Car Co. v. Laack, 143 111., 242; Mansfield 
v. Moore, 124 111., 133.) The doctrine announced in the later decisions as ap- 
plied to this class of cases requires, as a condition to recover by the plaintiff, 
that the plaintiff injured be found to be in the exercise of ordinary care for his 
own safety and that the injury resulted from the negligence of the defendant. 

In the Eldridge case the court used this language : 

The proposition embodied in the fifth instruction doubtless finds support in 
some of the earlier decisions of this court involving what was known as the 
doctrine of comparative negligence, but by more recent decisions that doctrine 
has been greatly modified, if not wholly repudiated. The rule to which the 
court is now committed by repeated decisions is that a plaintiff, before he can 
recover on the ground of mere negligence, must show that the injury of which 
he complains was caused by the negligence of the defendant and that he himself 
at the time was in the exercise of ordinary care. 

l c c— 06 2 
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In Labat on* Master and Servant (edition of 1904, Vol. I, 782), the 
author says : 

Under the doctrine formerly applied in Illinois, the contributory negligence 
of the servant was a complete defense to his action where his negligence was 
gross, but not where his negligence was slight, and that of the employer was 
gross by comparison. This doctrine has been specifically rejected in the ma- 
jority of the American States and is now abolished even in Illinois. Under 
the present doctrine in that State a servant who has been guilty of contribu- 
tory negligence is allowed to recover only when his employer has been willfully 
negligent. (Vol. 1, p. 782.) 

In order to set myself right with Mr. Fuller, I do not wish to be 
understood that he was contending that the law in Illinois had not 
been modified, but he quoted from the decisions of ' that State as a 
basis for his contention that the Congress of the United States ought 
to establish the doctrine of comparative negligence. 

In Kansas Pacific Railway Company vs. Joseph Peavey 29 Kans., 
169), in the fourth subdivision of the syllabus, it is said: 

Where two parties, each of whom is under duty to exercise ordinary care, are 
guilty of negligence contributing to the injury of one of them, the injured party 
can not recover damages therefor from the other on the sole ground that his 
negligence was less than that of the other. 

And in the opinion of the court, which was written by Chief Justice 
Horton, in the same case (pp. 180, 181) it is said : 

Further, while it is settled in this State that a party may recover for in- 
juries done to him or his property caused by the negligence of others, even if 
his negligence be slight, nevertheless this court has not adopted what is gen- 
erally called the rule of comparative negligence. Under the law as settled in 
this State, ordinary negligence upon the part of a plaintiff will defeat a re- 
covery except in the case of wanton or willful injury. Where two parties, of 
each of whom the exercise of ordinary care is required, are guilty of negligence 
contributing to the injury of one of them, the injured party can not recover 
damages therefor from the other on the sole ground that his negligence was 
less than that of the other; and, generally, the mere fact that the plaintiff 
has been guilty of less negligence than the defendant will not authorize a 
recovery on his part. 

To the same effect is the decision in Atchison, Topeka and Santa 

Fe Eailroad Company v. Henry (57 Kans., 154). 

In Georgia, section 2323 of the Civil Code of 1895 provides: 

If the person injured is himself an employee of the company, and the damage 

was caused by another employee and without fault of negligence on the part of 

the person injured, his employment by the company shall be no bar to the 

recovery. 

I think possibly that word " of " was intended to be written " or." 
I am not sure. Under this provision of the code it has been ruled 
that the doctrine of contributory negligence does not apply to the 
case of an injury sustained by an employee so as to permit him to 
recover and diminish the amount of the recovery in proportion to 
the amount of the fault attributable to him, but that in order to re- 
cover the employee must himself be free from fault, and if the injury- 
is sustained by him in consequence of any fault or negligence on his 
part he can not recover. (East Tennessee, Virginia and Georgia 
Ry. v. Malloy, 77 Ga., 237.) 

In construing the words " without fault," as employed in the code 
section referred to, the supreme court of Georgia, in the case of 
Central E. R. Co. v. Lanier (83 Ga., 587), held their meaning to be: 

That the party suing must not have done anything to contribute to his injury, 
or must have done everything to prevent the consequences of the company's 
negligence. 
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In the case of S. F. and W. Ry. v. Barber (71 Ga., 644), it was 
held that in order for a railroad employee to recover from the com- 
pany for a physical injury to him, done in the business in which he 
was engaged, he must be blameless about the business which caused 
the injury. 

It is also well settled that if the negligence or carelessness of the 
employee does not contribute to the injury, as, for instance, where 
he is at fault about something wholly disconnected with the trans- 
action, or was at the time at fault about a matter that had nothing to 
do with the catastrophe, a recovery on the part of the employee will 
not be debarred thereby. (Central R. R. v. Mitchell, 63 Ga., 173; 
S. F. and W. Ry. v. Barber, supra.) 

But it is equally settled that if the employee, immediately or re- 
motely, directly or indirectly, caused the injury, or any part of it, or 
contributed to it at all, he is not entitled to recover. (Prather v. 
R. and D. R. R. Co., 80 Ga., 427.) 

And in the case of Georgia R. R. Co. v. Hicks (95 Ga., 301), it was 
ruled that : 

Negligence of the plaintiff (an employee), however slight, which contributes 
in an appreciable degree to the cause of the injury, defeats the recovery. 

In Florida, under chapter 4071 of the acts of 1891, and to be found 
at pages 1008 and 1009 of the appendix to the Revised Statutes of 
Florida, the doctrine of comparative negligence does not obtain in 
Florida in case of injury to an employee. According to section 3 
of the acts mentioned, and according to the decisions of the State of 
Florida,, if the employee makes it appear that an injury was * 
occasioned to him by a fellow-servant, and nothing else appears, he 
would be entitled to recover. The railroad company could, however, 
make it appear that there was no negligence on the part of the em- 
ployees, in which case, of course, there would be no liability upon the 
company. If, however, it appears either from the plaintiff's testi- 
mony or from that of the defendant, that he himself was guilty of 
negligence, he could not recover. The committee will find the follow- 
ing authorities to support these propositions : 

Duval v. Hunt, 34 Fla., 85 (15 So., 876) ; 

Li. and N. Railroad Co. v. Wade, 35 So., 863 ; and 

F. C. and P. R. R. Co. v. Mooney, 40 Fla., 17 (24 So., 148). 

Senator Clapp. What are you reading from ? 

Mr. Warfield. I am reading from a letter from our district attor- 
ney for Florida, which he wrote me at my request. 

Mr. Fuller. May I ask a question ? 

Mr. Warfield. Certainly. 

Mr. Fuller. I wanted to ask if, in your investigations of this sub- 
ject, you found that the decisions which exempt the employee in some 
cases were where the injury followed as the result of negligence of a 
fellow-servant, or whether the negligence was not that of a fellow- 
servant, but that of the employer and was greater than that of the 
employee. Is it not a fact that under some of the decisions you men- 
tion the employee could recover? 

Mr. Warfield. A corporation can only act through its servants. 
I have found no case which attempts to differentiate between the 
negligence of a fellow-servant, held to be such by thft \aro ot H^a 
State, and that of a servant of a higher grade, so i&s a&SSt %S£fcR&s> ^^ 
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question of the degree of contributory negligence. Of course the 
relationship of the servants does affect the right to recover at all in 
some jurisdictions, but does not affect the question of contributory 
negligence, so far as I have found. It may be that you will find 
something to the contrary ; I do not say there is not anything. 

It has been contended that the doctrine of contributory negligence 
prevails in Tennessee. There is but one state of case in that State in 
which that doctrine can be said to apply to a railroad employee, and 
the statute was not primarily for the benefit of railroad employees. 
Tennessee has a statute which requires some person to be constantly 
on the lookout ahead on every moving train, and whenever an object 
appears on the track it is the duty of the engineer to sound the alarm 
to put -down the brakes, and to do all he can to stop the train. 

In construing that statute the supreme court of Tennessee has held 
that where the statutory requirements are not complied with there 
may be some recovery, however gross the negligence of the person 
injured may have been, but that the jury must take into account, in 
awarding damages, his contributory negligence, and must mitigate 
the damages in proportion to his degree of fault. But that only 
applies to that particular class of persons struck by railroad trains 
on tracks, and nowhere else. The statute was not for the benefit of 
railroad employees, but primarily for the benefit of the public. 

In the recent case of Nashville Railway and Light Company v. 
A. H. Ellis, which has not been reported yet, but which was decided 
March 28, 1906 — I read from a copy of the opinion which I had 
made from the opinion of the court— in that case the plaintiff was 
riding in a delivery wagon, and there was a collision between the 
wagon and a street car of the defendant, and Ellis was injured and 
sued the railway and light company to recover damages. He re- 
covered a judgment in the lower court for $600, but it was reversed 
by the supreme court of Tennessee, and during the course of the 
opinion this language was used: 

The trial judge's charge upon the effect of contributory damages is contra- 
dictory and confusing. 

He does not clearly define the rule of law which prevails in cases of con- 
curring negligence which on both sides proximately contributed to the accident. 
He properly charged that if the negligence of the company was the proximate 
cause of the injury then the plaintiff could recover. He also charged that if 
plaintiff's negligence was the proximate cause or materially contributed proxi- 
mately to cause the accident plaintiff could not recover. He followed this up, 
however, by the instruction that if plaintiff and defendant were equally guilty 
of negligence, then plaintiff could not recover. 

This is stating the doctrine of comparative negligence, which has been often- 
times repudiated by this court, as a rule prevailing in Tennessee, though there 
are some cases which apparently announce that doctrine, notably the case of 

Whorley v. Whitman, in 1 Head. In a recent «ase of v. , decided 

at Jackson, the expression in the Whorley-Whitman case was explained and 
modified to conform to the present ruling of this court. 

In order to make the matter plain, the defendant asked the court to charge 
that if there was mutual or concurrent negligence contributing proximately 
to the accident, such negligence need not be equal in order to defeat a recovery, 
and that any negligence ou the part of plaintiff which contributed to. the acci- 
dent as its proximate cause, whether equal to that of defendant or not, would 
defeat plaintiff's right to recover. 

In this latter clause the word "probable" appears, but it is apparently, if 

not evidently, a clerical mistake for "proximate," and with the use of this 

word " proximate " the request was clearly correct, and in view of the previous 

statement of the trial judge as to the effect of equal negligence, it should have 

been given. 
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The request was in line with the holding of this court in Railway v. Norman 
(24 Pick., 333), and Railroad v. Pugh (13 Pick., 627) ; Saunders v. Railway 
(15 Pick., 135) ; Barr v. Railroad (21 Pick., 547) ; Memphis Railway Company 
v. Wilson (108 Tenn., 618) ; Railway Company v. Haynes (4 Cates, 736,) an- 
other recent case at Jackson. 

Mr. Fuller. Pardon me a moment. I just want to caU attention 
) Appendix J, giving the liability laws of 
page 18, under the Georgia law, I find this : 



But lack of ordinary care by plaintiff is no defense against willful and 
wanton neglect by defendant. (84 Ga., 774.) 

Mr. Warfield. Of course wanton and willful neglect is quasi 
criminal, and is really not negligence at all. 

Mr. Fuller. Is it not a fact that gross neglect has been held by 
some courts to be bordering upon willful, and has it not been held so 
by the supreme court of your State ? 

Mr. Warfield. No sir. And I am glad you called attention to 
that. I want to set you right on that. There was a time when our 
court gave utterance to some such idea as that. In Mr. Fuller's re- 
marks before the House Judiciary Committee on this bill, on page 
26 of the hearings, he says : 

In Louisville, etc., Railroad Company v. Robinson (4 Bush., 507, 509), in 
defining gross negligence, Chief Justice Robertson, of Kentucky, said : 

" Gross neglect is either an intention to wrong or such a reckless disregard 
of security and right as to imply bad faith, and therefore squints at fraud and 
is tantamount to the magna culpa of the civil law, which in some respects is 
quasi criminal. 

In L. and N. R. Co. v. McCoy (81 Ky., 403), decided in 1883, a 
great many years after the Robinson case, the court used this lan- 
guage: 

Ordinary care, in its general sense, is such care as is commonly exercised by 
the majority of the community, or by persons of ordinarily prudent habits, 
placed under similar circumstances ; but as the nature of the subject of the 
required care, whether animate or inanimate, capable of high, low, or ordinary 
degree of self-preservation, or merely under the control of the person charged 
with the care, and the danger to which it is exposed, are the main considerations 
in determining ordinary or any other degree of care in a given case, it is clear 
that what would be ordinary care in one kind of business would be gross neglect 
in another. The law has a peculiar regard for human life, and as the business 
of conducting a railroad subjects it to extraordinary hazard, the general defini- 
tion of ordinary care does not exhibit that care which the duty of those conduct- 
ing railroads requires them to observe in its ordinary management. 

Ordinary care by them is that degree of care which a majority of men of pru- 
dent and careful habits would exercise under the same or similar circumstances 
to avoid injury to their persons from the same risks which others undergo in 
their service or in obedience to their orders, or by reason of the conduct of their 
hazardous business. * * * Neither intentional wrong nor the implication of 
bad faith necessarily belongs to the definition of gross neglect. A person may 
be guilty of gross neglect without intending to do wrong to others or to act in 
bad faith in the performance of a legal or social duty. Gross negligence is not 
equivalent to fraud or malice, while it may " furnish evidence of fraud " or tend 
to show malice. And in order to make out gross neglect it is not necessary to 
show that it is of such a degree as indicates intentional wrong to others, or such 
a reckless disregard of their security or rights as to imply bad faith. * * * 
So much of the case of L. and N. R. Co. v. Robinson as holds that " gross negli- 
gence is either intentional wrong, or such a reckless disregard of security and 
right as to imply bad faith, and therefore squints at fraud, and is tantamount to 
the magan culpa of the civil law, which, in some respects is quasi criminal," \& 
overruled. 
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I have one word more to say on the subject of comparative negli- 

fence. I can not believe that this committee, or that the Senate of the 
Jhited States, is going to engraft upon the statute books a bill con- 
taining such a provision, which has been, in one way or another, tried 
out in a number of States of the Union, and where it has been repudi- 
ated wherever tried, because it has been found to be illogical, imprac- 
tical, quixotic, and incapable of being fairly and justly administered. 

It is popular, of course, to say that juries are intelligent and that 
they do the right thing — and I think they do, so far as they can — but 
a jury can not accurately measure the degrees and weight of negli- 
gence on the one side or the other even under the simpler rules now in 
force. It is difficult enough as it is now for juries to take written or 
oral instructions from the court and apply them to the facts of the 
case they are to try. 

In many cases, we know very well, complicated instructions are not 
considered by the jury; we know that in many cases the jurors go to 
their room and never discuss the instructions at all. But we will 
assume that juries do discuss the instructions; that they try faithfully 
and fairly to do what the court tells them to do. But when it comes 
to an instruction as to comparative negligence, I respectfully submit 
that a jury can not tell what to do. The court could not tell what to 
do. So if there were no other objection to the bill, the objection to it 
because of this outlandish doctrine of comparative negligence is cer- 
tainly enough to cause it to be rejected. 

With the third section of the bill my own client is not immediately 
concerned. We have no relief department, no insurance or indemnity 
department, and never have had. 

I want, however, to make one suggestion on this line 

Senator Clapp. Have you ever examined the English law whereby 
the plaintiff can waive his right to a general recovery and submit the 
question of comparative negligence to the judge? 

Mr. Warfield. I only know of it, Senator, in a very general way. 
I have not studied it at all. In that connection I would like to make 
this single observation — I do not mean to attempt to argue the matter, 
because I do not feel sufficiently advised. But Mr. Fuller, in the 
course of his argument before the House committee, put in a con- 
siderable number of statistics and made some comparisons and com- 
ments upon the system in England, in Germany, and some other for- 
eign countries. I do not understand, of course, that Mr. Fuller con- 
tends that the system he is proposing here is identical to those systems, 
because obviously it is not. The compensation act of England, ac- 
cording to my general understanding, does not contemplate that the 
employer shall stand all the burden. Part of it is borne by the em- 
ployee, part by the railroad company, and in some countries I think 
even the government bears part. But the burden seems to be a sort 
of mutual contribution. 

Another very important thing is that in England the amount that 
may be recovered by an injured person, I understand, is limited to 
£300 — $1,500 of our money — in a death case. There is no suggestion 
in this bill limiting the amount the plaintiff shall recover. When a 
bad case of ours goes to the jury we think we are getting out pretty 
well if the jury does not go above $5,000, and sometimes they do go 
considerably above that. In England probably the railroad com- 
panies can figure pretty well what the personal injuries to employees 
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is going to cost them. But if, as in this country, you let employees 
recover all the damages that the juries choose to give it will simply 
be ruinous to the railroads. It is all they can do to live under the 
expense imposed upon them now by personal injury settlements and 
judgments and the costs of litigation. They will not be able to live 
at all under such a law as that proposed by this bill. 

I do not at the moment find a reference to it, but, as I understand 
it, the fact is, as to these railroads that have these relief bureaus, that 
the men who belong to them contribute their proper proportion to the 
maintenance of those bureaus and the railroads contribute part. 

Mr. Fuller. Do you know how much ? 

Mr. Warfield. I do not know the figures. 

Senator Kean. Do you not think, Mr. Warfield, that you had bet- 
ter leave that part of the bill to be discussed by some one interested 
in it? 

Mr. Warfield. Yes ; but I want to make one very general observa- 
tion, and then I shall be through on that point. It seems to me it is 
obviously unfair that a man may receive these benefits, make a solemn 
contract that he has no further claim to make, and yet, as the bill 
gives him the right to do, notwithstanding that agreement, go on and 
litigate the claim just as though no contract of settlement had been 
made. I do not think a man ought to be permitted to blow hot and 
cold. After he makes his bed he should lie in it. If he prefers a 
jury, let him go before the jury, but do not let him do both — first 
compromise, and thereafter litigate the same claim. 

There were some other observations I wanted to make, but perhaps 
I have consumed about as much time as the committee desires. I 
would like, however, with the committee's indulgence, to read briefly 
from the opinion of the supreme court of appeals of West Virginia in 
Jackson v. Norfolk and Western Eailroad Company (43 W. Va., 380; 
46 L. R. A., 337), where, in an opinion of the court, by Judge Bran- 
non, this language is used as to the necessity and reasons for the 
fellow-servant doctrine : 

Necessity calls for some test or rule generally applicable in the multitudinous 
cases everywhere ; and a principle of justice here presents itself furnishing that 
rule, putting on the master the liability when he should bear it and leaving with 
the servant the misfortune where he should bear it That principle logically 
says that we must look at the act negligently done causing the injury, and if the 
performance of that act is a duty which the master is required by law to do 
properly, then he is liable, whether he negligently do the act himself or through 
another as his servant ; but if it is not an act of duty imposed by law upon the 
master, but one purely the duty of another servant to do properly, both for the 
benefit of his master and of his fellow-servant, the master is not liable. 

I repeat that it depends on the character of the act negligently done. Is it 
a duty of the master to the servant? We must therefore see what duties 
the master owes to the servant. These duties are well summed up, according 
to the received law, in Madden v. Chesapeake and Ohio Railway Company (28 
W. Va., 617; 57 Am. Rep., 695), as follows: First, to provide safe and suit- 
able machinery and appliances for the business. This includes the exercise 
of reasonable care in furnishing such appliances and the exercise of like care 
in keeping the same in repair and making proper inspections and tests. 
Second, to exercise like care in providing and retaining sufficient and suitable 
servants for the business. Third, to establish proper rules and regulations for 
the service, and having adopted them, to conform to them. All the fore- 
going duties, it will be observed, are included in the one general duty of the 
master to provide a safe plant. The law is well settled that the master is not 
required to be a guarantor or insurer in this behalf, but is only re<\\il\^& \» 
employ reasonable and ordinary care in selecting v?Yiat \ifc t^S^^» **^ ^r\«X. 
is necessary for his business. 
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I will add that he must furnish a safe place in which his servant is to work. 
The doing of these things is a duty of the master to the servant for the 
latter's safety. The master can either perform these duties personally, or 
he may delegate their performance to some one else, whom the books call 
vice-principal, because he stands as to these duties in the place of his mas- 
ter; but if either fails in the performance of duty in any of these respects, 
and damage results to a servant, the master must answer. If, however — 

And here is the differentiation I would like to have you keep in 
mind — 

If, however, the damaging negligent act is not one of the things which rest 
on the master as a duty to the servant, it is the act purely of a fellow- 
servant, and the injured servant must look to him, not to the master. These 
duties, falling on the master to perform, are called in the law books " non- 
assignable duties," because he owes them to the servant and he can not assign 
them to another to perform and exempt himself from liability for their mis- 
performance. These duties are sometimes spoken of as duties in construction, 
preparation, and preservation, as contrasted with the mere work of operation. 
For instance, the construction of the railroad or other work, the preparation 
of machinery and implements to be used in the business, the preservation of 
the track or working place or machinery and appliances in proper, safe con- 
dition, and the selection of proper servants to work. 

The master having done his duty in these things, their handling and use 
in the prosecution of the work designed is a work of mere operation, and this 
work the servants must perform well in the interest of their master and fellow- 
servants, and if one fails to do so and injures a fellow-servant the master is not 
iiable, since he can not always stand by and watch the servant in his every act 
in the carrying on or operation of the business, and the law of necessity per- 
mits him to commit this work of mere operation to other hands. To illustrate : 
The employer must furnish a good wagon, railroad car, or brake, or mowing 
machine, and, failing herein, to the injury of his employee using them in igno- 
rance of deficiency, he must repair the injury ; but, having them, if one servant, 
by their careless use, injures a fellow-servant, the master is not to repair his 
injury. For the misuse of these things by a servant the master would be liable 
to strangers, but not to another servant, because when he entered upon the 
service he assumed the risks and dangers that might occur in the business, 
among them the danger that he might receive injuries from the negligence of 
a fellow-servant. 

It would be unjust to make the master an insurer of every servant against the 
negligence of every act of other servants, in many instances numbering thou- 
sands, working over hundreds of miles or a wide area of territory, the master 
himself necessarily absent. What man or corporation engaged in any business 
could endure such danger and burden? It would be a crying injustice to the 
farmer, merchant, coal operator, railroad or steamboat company, to all busi- 
ness operators. The law is severe enough in holding employers responsible for 
good track, machinery, etc., as above stated, without making them guarantors 
for the acts of every servant. You can not make the master liable for an act 
of mere operation, no matter by what servant done. You can not exempt him 
for an act not one of mere operation, but of his personal duty, though done by 
any servant. If he does the act in person, he is liable, regardless of the char- 
acter of the act. (1 Wharton Neg., sec. 205; Beach on Contrib. Neg., sees. 
302, 303.) This is the rule of reason and justice. It is supported by the great 
volume of authority in text writers and decisions. 

Senator Kean. Is there anything further you desire to state ? 

Mr. Warfield. There is one thing further. One of the arguments 
made by Mr. Fuller was an illustration of a man knocked on a train 
by something extending too near the track that would not be cleared 
by the passing train while in a spirit of f orgetf ulness, because he was 
thinking of something else. I think most of the States have gone to 
the extent — I know our State has — of requiring the railroad com- 
panies to have bridges, tunnels, and such appliances at a distance 
above the track or away from it so as not to interfere with employees 
on the tops of the trains, and while there may be some bridges too 
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low, not having been raised, the legislative requirement is being 
fulfilled, and they will eventually all be high enough to make them 
perfectly safe. 

Mr. Fuller. May I ask you a question at that point? 

Mr. Warfield. Yes. 

Mr. Fuller. Admitting that these things are required by statutory 
provision, is it not a fact, or is it according to your understandings 
that even if a man should be hurt as the result of violation of that 
statute, and if the company in doing so were only guilty of slight 
negligence, he could no more recover than though the obligation 
was not put upon it by law — I mean the common law ? Is not that 
a fact? 

Mr. Warfield. I can answer by saying that in our State, in every 
case which has gone to the court of appeals, where there was an 
injury caused by a low bridge, a recovery has been sustained. 

Mr. Fuller. Has been sustained where there was contributory 
negligence ? 

Mr. Warfield. The railroad company sought to show it. 

Mr. Fuller. I mean where they showed it. 

Mr. Warfield. It was a case which I did not help to try, and I 
only know from what I read in the opinion of the court. In Cin- 
cinnati, etc., E. Co. v. Sampson (97 Ky., 65) the court of appeals 
of Kentucky held that a railroad company is guilty of willful neglect 
in having an overhead bridge on its road, under which brakemen on 
the top of freight trains can not pass without the exercise of more 
than ordinary care. And even though a bridge may be of such a 
height as to enable an ordinarily prudent brakeman to remain on 
top of the car when nothing intervenes to divert his attention from 
the necessity of stooping in order to pass through safely, still the 
company is guilty of willful negligence as to a brakeman who, by 
reason of some emergency which requires prompt action as his train 
approaches the bridge, fails to discover his danger and is killed by 
coming in contact with the bridge. 

The same principle was announced by the same court in So. E. Co. 
v. Duvall's Admr. (54 S. W., 741) and in L. and N. E. Co. v. 
Tucker's Admr. (23 E., 1929). 

Mr. Fuller. I just wanted to get your general idea, not the re- 
quirement of any particular decision. 

Mr. Warfield. I expect I have taken as much time as the com- 
mittee feels it can afford me. I can talk longer. 

Senator Kean. I do not doubt that. 

Mr. Warfield. I do not want to make myself a nuisance. 

Senator Kean. I think you have covered the ground as to the first 
two sections ; of course you do not pretend to discuss the other ? 

Mr. Warfield. No, sir; I am not attempting to discuss the third 
section. 

Senator Kean. We are obliged to you for the information you 
have given us. We shall be glad to hear from the street-railroad 
people next. 

Mr. Fuller. With your permission, Mr. Chairman, and with the 
permission of Mr. Warfield, I should like to ask him one or two 
questions. 

Mr. Warfield. I will answer if I can. 
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Mr. Fuller. I referred you to my statement before the Judiciary 
Committee of the House because you cited a case that I cited in 
support of this proposition. Did you also notice the decision, where 
a man was injured, and the supreme court of Pennsylvania held that 
notwithstanding the railroad was required to have a certain appli- 
ance which it did not have, the plaintiff was guilty of contributory 
negligence and could not recover ? 

Mr. Warfield. Yes; I noticed that case. I think, Mr. Fuller, 
that because you happen to live in Pennsylvania, where, for some rea- 
son or other, the courts of the State are less liberal to employees 
than all the other States, I believe, that you are disposed to look 
upon all the 45 States as being like Pennsylvania. As a matter of 
fact, I believe that you would be firmly convinced, if you were to 
stay a while out in our country, that the courts of those States 
and the legislatures of those States have gone just as far as, in 
common fairness and right, they ought, to enable employees to 
recover. The hardship there is with the railroad companies, not 
with the employees. 

Mr. Fuller. Well, I could have cited other cases. I cited that 
because I wanted to understand you thoroughly, Mr. Warfield. Do 
I understand you to mean that an employee should not be permitted 
to recover damages for an accident unless the accident was the result 
of gross negligence on the part of the employee? 

Mr. Warfield. I think so. I think he assumes ordinary negligence 
as part of his contract. 

Mr. Fuller. Do you think that this increased liability put upon 
the railroads, should Congress pass this law, would eventually be 
absorbed and taken up by the public ? 

Mr. Warfield. The public always pays for everything. I suppose 
it would. But it would unsettle conditions and bankrupt the rail- 
roads while that was being done. If the railroads could live through 
it a certain number of years, I suppose it would eventually be ab- 
sorbed by the public. 

Mr. R. Ross Perry. Not if the legislature limited the fares, as they 
propose. 

Mr. Warfield. No. They are pulling up on one side and down on 
the other, and always against the railroad company. 

Mr. Perry. We are limited by law to six tickets for a quarter of a 
dollar. 

Mr. Fuller. You stated that if this bill should become law it would 
be confiscatory. Would not that be unconstitutional? 

Mr. Warfield. I do not know. That is a big question. 

Mr. Fuller. Congress can not by legislation confiscate property. 

Mr. Warfield. I do not know of any prohibition on Congress 
against confiscation. The States may not confiscate; but I do not 
know of any prohibition on Congress. It is a big question. I do 
not know oi any limitation by the Constitution upon the power of 
Congress to pass a law which might be confiscatory. 

Mr. Fuller. Have any of the States passed confiscatory laws in 
this class of cases? 

Mr. Warfield. It has not been tried. No State has such legisla- 
tion. 

Mr. Fuller. Say, Iowa, Minnesota, Indiana, Montana, Georgia, 
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Florida, and those States. Has there been any decision in those 
States to that effect? 

Mr. Warfield. I can only speak definitely of the States through 
which our railroad runs. We run through nine Southern States, 
Kentucky being the principal one in mileage. I can only say this: 
That the result of the law as it is now is that practically every case 
of injury — unless a man throws himself in front of a tram — we have 
to pay something or do pay something, to keep from taking the chance 
of paying more as the result of litigation. In other words, compen- 
sation is the rule, and refusal to make compensation is the exception 
with us. 

Mr. Fuller. Do you think it is right that a man should go with 
his fellow-employees to the extent of over 8flper cent of a fund, and 
then should be compelled to release to the railroad company because 
it pays less than 20 per cent of that fund, when it has negligently 
injured him? Don't you think it is a fair proposition if the court 
gives back to that railroad company that 20 per cent that it put in? 

Mr. Warfield. It depends altogether on the contract the man has 
made. I am a great believer in living up to contracts. No man 
ought to be compelled to make a contract; but if he does, why should 
he not live up to it? 

Mr. Fuller. In your opinion, is it not a fact that the employee is 
rather at a disadvantage and has to make that contract or he could 
not get a job? 

Mr. Warfield. I do not know. We have no such system on our 
road. 

Mr. Fuller. You are opposing the bill because it applies to your 
road. 

Mr. Warfield. I oppose that part of the bill mainly on the ground 
that it proposes to legalize the violation of the sanctity of contract. 
I think any legislation that assails the sanctity of contract is bad on 
general principles. 

Mr. Fuller. Do you know, Mr. Warfield, that Congress has al- 
ready declared such contracts invalid or unlawful? 

Mr. Warfield. I presume you refer to some legislation that I do 
not know anything about. I have not studied it, because we have no 
concern in it. We have no such system on our roads. 

Mr. Fuller. Excuse me for interrupting you. I am obliged to 

you. 

Mr. Warfield. I have about twenty words more I want to say. 

While I know that Congress is not limited in its powers in that 
respect, yet it is here proposing to enact class legislation, and that, it 
seems to me, is one very serious objection to this bill. It is proposed 
to apply it, and make it beneficial to the employees of railroad com- 
panies, and to those alone. Of all the employers of labor through- 
out the country the employers of railroad labor alone are the ones to 
be affected by this proposed legislation. It does not even affect other 
common carriers. It does not affect common carriers by steamboat, 
or common carriers by stagecoach, but applies only to railroad car- 
riers. Why, in common fairness and justice, should this bill, which 
practically means that the employers must insure their employees at 
the expense of the employers, and not at the expense of the em- 
ployees — I say why should this bill, applying only to T^iscftA. 
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employees and leaving all other employers of labor go free, become 
a law? 

If, as contended by Mr. Fuller, the American workman should be 
insured against industrial accidents, why should not the bill embrace 
all employers of labor, and why should it be confined to railroad 
companies? Insuring against railroad accidents is very much like 
insuring against accident or death from any cause. It is considered 
wise that men should carry life insurance for the protection of their 
families after their deaths, but why should not railroad employees 
who receive high wages carry this protection themselves and pay for 
it out of their wages to life and accident insurance companies, and 
why should the employer be charged with this indemnity ? 

It is, to say the least, extremely doubtful, if the Congress should 
enact this bill into a law, it would be constitutional. It is difficult to 
see how a law fixing a rule of evidence or a right of recovery in dam- 
age suits brought against railroad companies by their emplovees can 
be regarded as a regulation of commerce. And admittedly Congress 
has no power over the matter unless derivable from the general 
power to regulate commerce. But I will not have time to discuss this 
branch of the subject in this argument. If the bill should pass, its 
constitutionality will be for the courts to pass upon. 

I am very much obliged to you, Mr. Chairman. 

Senator Kean. We are obliged to you, Mr. Warfield. 

STATEMENT OF MR. R. ROSS PERRY, ON BEHALF OF THE 
CAPITAL TRACTION COMPANY, OF WASHINGTON, D. C. 

Mr. Perry. Mr. Chairman, a serious objection to the proposed 
legislation is that it attempts to accomplish philanthropic results ai^d 
economic changes by the sacrifice of general principles of the law. 
All of us who are familiar with the literature of the matter well know 
that the subject of this bill is a burning question, not merely on this 
side of the water, but also on the other side. Philanthropists and 
economists, recognizing the fact thait society should protect certain 
of its members in the discharge of dangerous duties, have urged that 
provision in the nature of insurance should be made for them. And 
perhaps, from that point of view, there is sound reason in society's 
undertaking to protect, in a philanthropic way, these persons who, 
from the necessities of daily life, venture their health and lives in the 
service of society. 

That is a very different thing, however, from interfering with the 
century-old doctrines of the law upon which every man relies for 
protection in everything that makes life valuable. 

If you care to look at it, you will find in the Green Bag, for April, 
of this year, a number of articles concerning railroad accident liti- 
gation generally, and a number of other articles, giving in very suc- 
cinct shape the results of these philanthropic efforts in European 
countries — Italy, France, England, and Germany — to protect these 
men from the misfortunes which come upon them in the exercise of 
these dangerous duties, and which would seem necessarily to come 
upon them. But the object is accomplished there by means of in- 
surance. It has gone so far in England that in the last employers' 
liability act there is a provision for insurance. I will not stop to 
give the date of it. 
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The employer has to contribute' to that insurance, and the propor- 
tion he has to pay is settled by the different systems of the different 
countries. It does not all fall upon the railroads, it does not all fall 
on the public, nor on the employees ; but it falls in some degree upon 
all of them, differing in the different countries. But it is insurance. 

Nobody has proposed here definitely that the scheme of insurance 
shall be enforced against railroad companies. That proposition 
rests not on legal principles, but, as I said a moment ago, upon 
philanthropic and economic principles. The truth is that where you 
do all that can be done to enforce legal care and attempt in addition 
to enforce a great scheme of insurance, you attempt to put upon the 
statute book something which, as a mere legal provision, has no place 
there. 

Replying to a question asked by Mr. Fuller, as to whether the rail- 
roads could stand this virtual insurance, I want to say that question 
ought not to be asked when you are considering what the law ought 
to do. The real question is a question of right. When you are con- 
sidering what an institution or a person can stand, perhaps that is a 
question of economy. To answer him practically, I do not know 
what the steam railroads have to say with regard to this pending 
legislation as regards railroad rights; but so long as the roads are 
allowed to adjust these questions by the general principles of eco- 
nomic law, they might stand such legislation. Of course we all know 
that these charges would necessarily, according to economic laws, 
come back on the public, because the railroads have got to do what 
other business institutions do; they have got to. earn living expenses. 
If you are going to charge insurance upon them as a continuing 
expense, it would have to be paid by the public. But speaking for 
the Capital Traction Company, which is a local traction company 
here, we have no margin of that kind. Congress has said for a 
number of years that we must sell 6 tickets for 25 cents, so there we 
are between the upper and the nether millstone. 

After the very able argument Mr. Warfield has made on specific 
points, I am not going into details, but I want to say one or two 
general things. 

It seems to me that in this country, where we have so many differ- 
ent jurisdictions, such numbers of judges who hold so many different 
views, looking different ways, with such different judicial expe- 
riences, whereas in England there is a much smaller judicial body 
with a compact historical system of jurisprudence behind it — it seems 
to me, I say, that it is almost useless, when we look at these con- 
flicting jurisdictions, to attempt to reconcile their utterances in any 
degree unless we go upon the most general principles of reason. 

I want to state, first, the ground of my most earnest objection to 
the bill, and that is the doctrine of comparative negligence which 
it seeks to introduce — a doctrine which has been repudiated, I think, 
everywhere. In that connection I refer you to the latest book, by 
Labatt, on the Law of Master and Servant. You will find all of thesfc 
State statutes on this subject considered there. 

Let us see what the reasonable rule is upon this question of con- 
tributory negligence. I am not going to say a word of argument in 
support of that doctrine of the common law which has been estab- 
lished for centuries and which is founded upoiv fimd^mfextaiX. \jtol- 
ciples of reason and of justice. A man wYio ras\\fes> into tougst «»&. 
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exposes himself to injury can not complain because he is injured by 
the negligence of somebody else concurring with his own negligence. 
That is absolutely too plain for argument. For centuries contribu- 
tory negligence has been a bar to recovery. A man can not get you 
to help him commit suicide; he can not get you to help him get his 
leg cut off. This is the radical thought underlying the principle of 
contributory negligence. What are its limitations? Because a man 
has put himself in a situation in which he can be hurt, and that situ- 
ation exists as a concrete thing which ought to be apprehended by a 
person approaching him, of course it does not follow that because he 
has put himself in that situation the other person has a right to 
injure him, although he had no right to put himself in this danger- 
ous situation. 

Therefore it is well settled, as a limitation of this doctrine of con- 
tributory negligence, that if a person's negligence has put him in a 
position of peril, say, on a railroad track, wlien the engineer of an 
approaching train sees him helpless on the track ahead of him and 
has time enough to stop the train before it runs over him — I say 
when his contributory negligence has ceased, and when time and 
opportunity have enabled the engineer to see and appreciate the situ- 
ation, and yet the engineer does not see it and will not see it, and the 
train runs over him, of course there has never been any contention, 
from the time of Davies v. Mann, that the doctrine of contributory 
negligence does not apply to that case. 

But let us go a step further. Let us take the cases which are com- 
monly known as those of concurring negligence, where negligence 
on the part of the injured man has not assumed that definite shape 
which enables it to be acted upon by another, and charges responsi- 
bility upon that other, but where it continues up to the time of the 
actual occurrence of the accident. Then it comes under the head 
of contributory negligence. I venture to say that to-day it is well- 
settled law that where the plaintiff's act continues up to the time 
of the accident and concurs in the accident it constitutes contributory 
negligence. I say that is the reason of the matter, and I think 
there can be no objection made to it. Here is a man who is hurt 
through the act of another conjoined with his own act. He can not 
be guilty in law of contributory negligence and yet take advantage 
of his own wrong, as it were. 

To put it in another way: If this contributory negligence has 
existed so long before the accident that it has ceased to be concur- 
rent negligence and exists as a situation, a fact, this situation or fact, 
although negligently, brought about, of course ought not to prevent 
recovery. But where the contributory negligence has not ceased, but 
continues actively and concurs in the accident, then that concurring 
negligence is simply contributory negligence. 

Now, what is proposed by this bill? It is proposed, in behalf of 
a single class or men — the employees of railroad companies — that 
they may be guilty of contributory negligence — of concurring negli- 
gence — and be thus guilty of bringing injury upon themselves, and 
yet be allowed to recover. 

Where did that idea come from? It came from an entirely dif- 
ferent system of law, the admiralty law. The theorists and the few 
American courts that have undertaken to apply this principle of 
comparative negligence have adopted the rules which a court of 
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admiralty applies to sailors. And yet there is absolutely no legal 
similarity whatever between the two classes of cases. An admiralty 
court looks upon a sailor as its ward. According to admiralty law, 
as settled for centuries, the master of the ship must, for obvious and 
proper reasons, take care of the sick sailor; must furnish him sur- 
gical and medical attendance, as well as maintenance; must take the. 
sailor to his port of destination, and must bring him back home if he 
so desires. That is an illustration of the way in which the admiralty 
court considers a sailor. 

ArQ we to take the first step in assimilating the position of workmen 
generally in this country to the position of sailors? Are we to apply 
this exotic, foreign doctrine of maritime law, to the effect that every 
sailor is the ward of the court — are we to apply that to one class only 
of American workmen or to one class of American citizens? It 
seems to me it is unreasonable. If this is to be done, let it be done in 
the domain of philanthropy, in the domain of economy. But to pro- 
pose to strike down one of the essential doctrines of the English law 
in order that this philanthropic object may be indirectly accom- 
plished is to suggest an evil than which few greater evils, it any, can 
be imagined. 

Now, just a few words upon that provision of the bill which pro- 
poses to do away with the common-law doctrine of common employ- 
ment. You will find, in this book to which I referred a moment ago 
(Labatt upon Master and Servant), a review of the statutes and 
decisions of the different States upon that point. They are compara- 
tively few in number, and you will find that there are only one or two 
of them that have gone to the radical extent contemplated by this bill. 
There is a statute, I think, in Idaho which actually provides that a, 
workman is to occupy the position of a passenger — that is, that there 
is to be this quasi insurance. 

The bill proposes, however, to go further and put an employee in a 
mote favored position than a passenger occupies. 

Going back for a moment to the philosophy of this common em- 
ployment, what is it? You will see, I think, how thoroughly the 
doctrines of the law are based upon the principles of reason. What 
is it ? If you look at this question as it is discussed in Labatt and 
other authorities, you will find that the doctrine is contrasted con- 
tinually with the doctrine of respondeat superior, and that some 
unsound arguments are used in regard to it. I think consideration 
will satisfy the committee that respondeat superior and common 
employment rest on entirely different foundations. 

There is nothing in the world to hinder me from going out to-day 
and engaging in any employment for which I think myself fit. I 
receive the profits of it, and, so long as I am attending to my own busi- 
ness, I get the benefit of the work of my own hands. If in the course 
of that employment I injure another I am responsible for my act, 
because I have done it. I can extend my business indefinitely ; I can 
have 100 or 1,000 employees, and in that way multiply my personality. 
Then one person gets the benefit of the work of these thousand people. 
So, of course, the doctrine of respondeat superior ought to apply. As 
society enables me, by availing myself of the energies of these people, 
to progress in my business, then, so far as third persons are concerned, 
if I or my alter ego (the hundredth or thousandth em^tajeft^ VxoX. 
this third personfof course I ought to pay for \t. T\\fe \)kvt^ ^^a^ 
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is not interested in the business I am carrying on, and the doctrine of 
respondeat superior should apply. I must answer for that person my- 
self. Why? Because he is myself, engaged in my business, and I 
answer for him. But when you take the case of a man having his 
own employees in his business, that presents an entirely different 
, question between him and his employees. 

These questions seem to be considered by some as if a man, by 
•engaging in business, or a corporation, by operating a great railroad, 
were inflicting some indefinite wrong. Suppose there w r ere not these 
captains of industry; suppose there were not these great corpora- 
tions. What would happen to these men who are now employed? 
It is due to the fact that society keeps these great manufacturing con- 
cerns going, these railroads going, that the workmen are able to put 
bread in their mouths, and it certainly is the soundest possible 
■economic position to take that legislation which advances the inter- 
ests of these great employers of labor presumably advances also the 
interests of the employees. 

So any legislation which tends to impose an unduly heavy load 
upon these employers of labor is a harm, not only to the employers, 
but is most harmful to the men who are thus employed, who would 
lose employment on account of excessive charges; and, of course, 
harmful to the public, which would lose the services of the corpora- 
tions if they were legislated out of existence. 

Now, what is the main thing that is complained of and that is 
sought to be remedied by this legislation in connection with the 
relations between employer and employee? As has been so well 
expressed in this West Virginia decision, cited by Mr. Warfield, the 
law charges great diligence upon the employer in the performance of 
*his duties to his employees. Why this doctrine of common employ- 
ment should prevail was so ably pointed out almost a century ago 
by Chief Justice Shaw, of Massachusetts, in the great leading case 
on the subject, Farwell v. Boston and W. P. Corp. (4 Mass., 49 — — ). 

Senator Kean. That Chief Justice Shaw decision was in an old 
case. 

Mr. Perry. Oh, yes ; that is an old leading case. 

Senator Kean. Along about 1835, I think. 

Mr. Perry. About 1842. Then there was the South Carolina 
<jase (Murray v. South Carolina E. Co., 1 McNutt Law, 385) and the 
English leading case (Priestly v. Fowler, 3 Meeson & Welsby, 1). 
It is a matter of pride to us as Americans that the reasoning of Chief 
Justice Shaw is much stronger than that of Lord Abinger. 

Mr. Warfield. But it must be said that the English case and the 
South Carolina case were decided without either court knowing how 
the other had decided, whereas Chief Justice Shaw had both of 
those cases before him. 

Mr. Perry. Yes ; and it is a tribute to the inherent reasonableness 
of the decision that Lord Abinger made his decision without knowing 
the South Carolina decision, and, on the other hand, the South Caro- 
lina decision was rendered without reference to Lord Abinger's rea- 
soning, and they both went to the same point, although the reasoning 
was somewhat different in the two cases. 

But it comes down to this: If I and my brother are in partnership, 
working for the common good and for our common pockets, how are 
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we going to get along in our business if he negligently injure me or I 
negligently injure him in carrying on exactly what we both want to 
do, and either sues the other for this injury? What did we under- 
take to do when we went into the business? We undertook, if the 
business was dangerous, to go to work in that dangerous business; 
we undertook to do something where the machinery might injure 
us or where we were exposed to peril from inevitable negligence, you 
might say, because a certain amount of mental blindness or lack of 
physical appreciation is contingent in all human matters. We un- 
dertook to do that, however. Is the business to be charged with these 
chances which we both foresaw and adopted ? The more you analyze 
it, the stronger the principle. 

Here are all of these men working together for the same object, 
that object being the continuation of that business, and the effect of 
the continuation of the business being to profit everybody in it. 
Some may profit more than others; but the workmen get at least 
their wages, their daily life, from it while it goes on. It is false in 
economy, false in law, to say that those men, who are really one man, 
who are welded together in that common body for the sake of doing 
this thing which is to result, in the first degree, in the most important 
way, to the advantage of everybody engaged in it — it is false to say 
that they should at the outset adopt a vital principle which may 
strike down that business in a moment, whereas they go into it know- 
ing what it is, knowing all the dangers, knowing that human nature 
involves a certain degree of unconscious negligence on the part of 
everybody at certain times; they go into it that they may make 
money out of it, and yet the theory of this bill would make them 
adopt the idea that the profits of it are to be absorbed and the busi- 
ness itself destroyed by these inevitable accidents which were neces- 
sarily contemplated at the very moment when they engaged in the 
business. 

Mr. Chairman, I think that is all I want to suggest. 

Senator Kean. We are obliged to you, Mr. Perry. 

STATEMENT OF MR. H. T. NEWCOMB, REPRESENTING THE 
DELAWARE AND HUDSON CANAL COMPANY. 

Mr. Newcomb. Mr. Chairman, I want to present a few suggestions 
somewhat different from my statement made before the House com- 
mittee. I will take only a rew minutes. 

Mr. Fuller. Whom do you represent ? 
- Mr. Newcomb. The Delaware and Hudson Canal Company. 

It seems to me everyone will concede that this proposed legislation 
goes further in the way of regulation of purely domestic matters 
of the States, under color of the commerce clause of the Constitution, 
than any legislation now. having the force of law, and further than 
almost any proposed legislation. 

There is nothing in the first section of the bill which indicates 
that it applies to all employees engaged in interstate commerce. It 
applies, by its terms, to all the employees of every railway which 
participates in the slightest degree in the business of carrying inter- 
state traffic. 

l c c— 06 3 
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Senator Kean. Everyone knows that we have nothing to do with 
people engaged in intrastate commerce. 

Mr. Newcomb. Congress unquestionably has no more power to 
regulate State commerce than the legislatures of the States have 
power to regulate the interstate commerce. But by confusion of 
the two in a single measure, it seems to me, Mr. Chairman, you have 
here a proposition which, if enacted, it will be impossible to enforce. 
There is here raised the precise question which was before the Su- 
preme Court in the Trade-Mark cases. If Congress should adopt this 
measure, it would be an apparent attempt to regulate all the em- 
ployees of all the interstate railways. It has no power to regulate 
the greater number of them. 

I have just glanced over the last statistical report of the Interstate 
Commerce Commission, and I find that, out of 1,400,000 railway em- 
ployees, less than 250,000 are enginemen, conductors, brakemen, or 
other trainmen. The other men are employed locally at the different 
stations. It is true that some of them may be engaged in a business 
connected with the transaction of interstate commerce. But it is a 
remarkable extension of the commerce clause of the Constitution if 
Congress shall be assumed to have power to go into the States and say 
what shall be the relationship between the carrier and the employee of 
that carrier whose service begins and ends in the State, whose contract 
is made in the State, who is paid in the State, and who,, if he is in- 
jured, is injured by an accident that occurs in the particular State. 

I have prepared myself with some references which seem to me 
thoroughly to support that part of the argument, and I shall not 
detain the committee at this time to hear them. 

Senator Kean. Would you like to have them printed in the 
hearing ? 

Mr. Newcomb. If it is agreeable to you, I shall be glad to have 
printed certain of these citations. 

Senator Keax. Without objection, it will be so ordered. 

Following are the citations referred to : 

Commerce undoubtedly is traffic, but it is something more: it is intercourse. 
It describes the commercial intercourse between nations and parts of nations 
\n all its branches, and is regulated by prescribing rules for carrying on that 
intercourse. (Gibbons v. Ogden, 9 Wheat., 189-190, 6 L. Ed., 68.) 

The power expressly conferred upon Congress to regulate commerce is abso- 
lute and complete in itself, with no limitations other than are prescribed in the 
Constitution : is to a certain extent exclusively vested in Congress, so far free 
from State action ; is coextensive with the subject on which it acts, and can not 
stop at the external boundary of a State, but must enter into the interior of 
every State whenever required by the interests of commerce with foreign nations 
or among the several States. This power, however, does not comprehend the 
purely internal domestic commerce of a State which is carried on between 
man and man within a State or between different parts of the same State. 
(Kidd v. Pearson, 128 U. S., 1 L. Ed., 32, 349.) 

After the foregoing the court quoted, with approval, the follow- 
ing from Gibbons v. Ogden : 

The genius and character of the whole Government seem to be that its action 
is to be applied to all the external concerns of the nation, and to those internal 
concerns which affect the States generally, but not to those which are com- 
pletely within a particular State, which do not affect other States, and with 
which it is not necessary to interfere for the purpose of executing some of the 
general powers of the Government. The completely internal commerce of a 
State, then, may be considered as reserved for the State itself (p. 195; (5: 70). 

But State oower does not rest on a basis so undefinable. Whatever exists 
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• 
within its territorial limits in the form of property, real or personal, with the 
exception stated, is subject to its laws, and also the numberless enterprises in 
which its citizens may be engaged. These are subjects of State regulation 
and State taxation, and there is no Federal power under the Constitution which 
can impair this exercise of State sovereignty. (Nathan v. La., 8 Howard, 83.) 

Note. — The exception above referred to is expressed as follows : 

The Constitution declares that no State shall impair the obligation of a 
contract, and there is no other limitation on State power in regard to contracts. 
In determining on the nature and effect of a contract, we look to the lex loci, 
where it was made or where it was to be performed. (Ibid, 82.) 

It can not be denied that the power of a State to protect the lives, health, and 
property of its citizens, and to preserve good order and the public morals, the 
power to govern men and things within the limits of its dominion, " is a power 
originally and always belonging to the States, not surrendered by them to the 
General Government, nor directly restrained by the Constitution of the United 
States, and essentially exclusive." (U. S. v. Knight, 156 U. S., 11; 39 L. Ed., 
329.) 

That which belongs to commerce is within the jurisdiction of the United 
States, but that which does not belong to commerce is within the jurisdiction 
of the police power of the State. (Ibid., same references.) 

It is vital that the independence of the commercial power and of the police 
power, and the delimitation between them, however sometimes perplexing, 
should always be recognized and observed, for while the one furnishes the 
strongest bond of union, the other is essential to the preservation of the au- 
tonomy of the States as required by our dual form of government ; and acknowl- 
edged evils, however grave and urgent they may appear to be, had better be 
borne than the risk be run, in the effort to suppress them, of more serious con- 
sequences by resort to expedients of ever doubtful constitutionality. (Ibid., 
same references.) 

Covington and Cincinnati Bridge Company v. Kentucky (154 U. S., 
209-211; 38 L. Ed., 965-966) : 

The first class, including all those wherein the States have plenary power, 
and Congress has no right to interfere, concern the strictly internal commerce 
of the State, and while the regulations of the State may affect interstate com- 
merce indirectly, their bearing upon it is so remote that it can not be termed 
in any just (210) sense an interference. Uncjer this power the States may 
authorize the construction of highways, turnpikes, railways, and canals be- 
tween points in the 'same State, and regulate the tolls for the use of the same 
(Baltimore and Ohio R. Co. r. Maryland, 88 U. S., 21 Wall., 450 [22: 078]), 
and may authorize the building of bridges over nbnnavigable streams, and 
otherwise regulate the navigation of the strictly internal waters of the State — 
such as do not, by themselves or by connection with other waters, form a con- 
tinuous highway over which commerce is or may be carried on with other 
States or foreign countries (Veazie v. Moor, 55 U. S., 14 How., 508 [14: 545] ; 
United States v. The Montello, 78 U. S., 11 Wall., 411 [20: 1011 ; 87 U. S., 20 
Wall., 430 [22: 3911). This is true notwithstanding the fact that the goods 
or passengers carried or traveling over such highway between points in the 
same State may ultimately be destined for other States, and, to a slight extent, 
the state of regulations may be said to interfere with interstate commerce. 
The States may also exact a bonus or even a portion of the earnings of such 
corporation as a condition to the granting of its charter. (Society for Savings 
r. Coite, 73 U. S., G Wall., 504 [18: 897 ] ; Provident Inst, for Savings v. Mas- 
sachusetts, 73 U. S., Wall., 011 [18: 907] ; Hamilton Mfg. Co. v. Massachusetts, 
73 U. S., Wall., 032 [18: 904] ; Baltimore and Ohio R. Co. v. Maryland, 88 
U. S., 21 Wall., 450 [22: G78] ; Ashley v. Ryan, ante, p. 773.) 

Congress has no i>o\ver to interfere with police regulations regulating exclu- 
sively to the internal trade of the States (United States v. De Witt 70 U. S. 
9 Wall., 41 [19:593] ; Patterson v. Kentucky, 97 U. S., 501 [24: 1115], nor can 
it by exacting a tax for carrying on a certain business thereby authorize such 
business to be carried on within the limits of a State. License Tax Cases, 72 
U. S. 5 Wall., 402 [18:497]. The remarks of the Chief Justice in this case 
contain the substance of the whole doctrine: "Over this" (the internal) 
** commerce and trade, Congress has no power of regulation nor any direct 
control. This power belongs exclusively to the States. No interference fc^ 
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Congress with the business of citizens transacted within a State is warranted 
by the Constitution, except such as is strictly incidental to the exercise of 
powers clearly granted to the legislature. The power to authorize a business 
within a State is plainly repugnant to the (211) exclusive power of the State 
over the same subject." 

It was at one time thought that the admiralty jurisdiction of the United 
States did not extend to contracts of affreightment between ports of the United 
States, though the voyage were performed upon navigable waters of the United 
States. Allen v. Newberry, 62 U. S., 21 How., 244 [16:110]. But later adjudi- 
cations have ignored this distinction as applied to those waters. The Belfact 
v. Boon, 74 U. S., 7 Wall., 624, 641 [19 : 266, 271] ; Rodd v. Heartt (" The Lotta- 
wanna") 88 U. S., 21 Wall.,. 558, 587 [22:654, 665] ; Lord v. Goodall, N. & P. 
Steamship Co.,, 102 U. S., 541 [26: 224]. 

Under this power the States may also prescribe the form of all commercial 
contracts, as well as the terms and conditions upon which the internal trade 
of the State may be carried on. Trade-Mark Cases, 100 U. S., 82 [25: 550]. 

No distinction is more popular to the common mind, or more clearly expressed 
in economic and political literature, than that between manufactures and com- 
merce. Manufacture is transformation — the fashioning of raw materials into 
a change of form for use. The functions of commerce are different. The buy- 
ing and selling and the transportation incidental thereto constitute commerce; 
and the regulation of commerce in the constitutional sense embraces the regula- 
tion at least of such transportation. The legal definition of the term as given 
by this court in County of Mobile v. Kimball (102 U. S., 691, 702, 26: 238, 241), 
is as follows : " Commerce with foreign nations and among the States, strictly 
considered, consists in intercourse and traffic, including in these terms naviga- 
tion and the transportation and transit of persons and property, as well as the 
purchase, sale, and exchange of commodities." If it be held that the term in- 
cludes the regulation of all such manufactures as are intended to be the subject 
of commercial transactions in the future, it is impossible to deny that it would 
also include all productive industries that contemplate the same thing. The 
result would be that Congress would be invested, to the exclusion of the States, 
with the power to regulate, not only manufacture, but also agriculture, horti- 
culture, stock raising, domestic fisheries, mining — in short, every branch of 
human industry. For is there one of them that does not contemplate, more or 
less clearly, an interstate or foreign market? Does not the wheat grower of 
the Northwest, and the cotton planter of the South, plant, cultivate, and harvest 
his crop with an eye on the prices at Liverpool, New York, and Chicago? The 
power being vested in Congress and denied to the States, it would follow as an 
inevitable result that, the duty would devolve on. Congresjs to regulate all of 
these delicate, multiform, and vital interests — interests which in their nature 
are, and must be, local in all the details of their successful management. 

It is not necessary to enlarge on, but only to suggest, the impracticability of 
such a scheme, when we regard the multitudinous affairs involved, and almost 
infinite variety of their minute details. (Kidd v. Pearson. 128 U. S., 1 ; L. Ed. 
32-350.) 

Doubtless the power to control the manufacture of a given thing involves in 
a certain sense the control of its disposition, but this is a secondary and not a 
primary sense ; and although the exercise of that power may result in bringing 
the operation of commerce into play, it does not control it, and affects it only 
incidentally and indirectly. Commerce succeeds to manufacture and is not a 
part of it. The power to regulate commerce is the power to prescribe the rule 
by which commerce shall be governed, and is a power independent of the power 
to suppress monopoly. (U. S. v. Knight, 156 U. S., 12.) 

The fact that an article is manufactured for export to another State does not 
of itself make it an article of interstate commerce, and the intent of the manu- 
facturer does not determine the time when the article or product passes from 
the control of the State and belongs to commerce. (Same reference.) 

* * * In the present case no such operation can be ascribed to the statute 
of Indiana. That statute imposes no tax, prescribes no duty, and in no respect 
interferes with any regulations for the navigation and use of vessels. It only 
declares a general principle respecting the liability of all persons within the 
jurisdiction of the State, for torts resulting in the death of parties injured. 
And in the application of the principle it makes no difference where the injury 
complained of occurred in the State — whether on land or on water. General 
legislation of this kind, prescribing the liabilities or duties of citizens of a 
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State, without distinction as to pursuit or calling, is not open to any valid 
objection because it may affect persons engaged in foreign or interstate com- 
merce. Objection might with equal propriety be urged against legislation pre- 
scribing the form in which contracts shall be authenticated or property descend 
or be distributed on the death of its owner because applicable to the contracts 
or estates of persons engaged in such commerce. In conferring upon Congress 
the regulation of commerce it was never intended to cut the States off from 
legislating on all subjects relating to the health, life, and safety of their citi- 
zens, though the legislation might indirectly affect the commerce of the country. 
Legislation, in a great variety of ways, may affect commerce and persons en- 
gaged in it without constituting a regulation of it within the meaning of the 
Constitution. 

It is true that the commercial power conferred by the Constitution is one 
without limitation. It authorizes legislation with respect to all the subjects of 
foreign and interstate commerce, the persons engaged in it, and the instruments 
by which it is carried on. And legislation has largely dealt, so far as commerce 
by water is concerned, with the instruments of that commerce. * * * 

* * * Whatever, therefore, Congress determines, either as to a regula- 
tion or the liability for its infringement, is exclusive of State authority. But 
with reference to a great variety of matters touching the rights and liabilities 
of persons engaged in commerce, either as owners or navigators of vessels, the 
laws of Congress are silent and the laws of the State govern. The rules for the 
acquisition of property by persons engaged in navigation and for its transfer 
and descent are, with some exceptions, those prescribed by the State to which 
the vessels belong, and it may be said generally that the legislation of a State, 
not directed against commerce or any of its regulations, but relating to the 
rights, duties, and liabilities of citizens, and only indirectly and remotely 
affecting the operations of commerce, is of obligatory force upon citizens within 
its territorial jurisdiction, whether on land or water, or engaged in commerce, 
foreign or interstate, or in any other pursuit In our judgment the statute 
of Indiana falls under that class. Until Congress, therefore, makes some regu- 
lation touching the liability of parties for marine torts, resulting in the death 
of the persons injured, we are of opinion that the statute of Indiana applies, 
giving a right of action in such cases to the personal representatives of the 
deceased, and that, as thus applied, it constitutes no encroachment upon the 
commercial power of Congress. (Sherlock v. Ailing, 93 U. S., 99; 23 L. Ed., 
819— Justice Field.) 

In Smith v. Alabama (124 U. S., 465; 31 L. Ed., 511) the Supreme 
Court quoted with approval from Sherlock v. Ailing (93 U. o., 99; 
23 L. Ed., 819), and then said: 

The statute of Indiana held to be valid in that case was an addition to and 
an amendment of the general body of the law previously existing and in force, 
regulating the relative rights and duties of persons within the jurisdiction of 
the State and operating upon them, even when engaged in the business of 
interstate commerce. This general system of law, subject to l>e modified by 
State legislation, whether consisting in that customary law which prevails 
as the common law of the land in each State or as a code of positive provi- 
sions expressly enacted, is nevertheless the law of the State in which it is 
administered and derives all its force and effect from the actual or presumed 
exercise of its legislative power. It does not emanate from the authority of 
the National Government, nor flow from the exercise of any legislative powers 
conferred upon Congress by the Constitution of the United States ; nor can it 
be implied as existing by force of any other legislative authority than that of 
the several States in which it is enforced. It has never been doubted but 
that this entire body and system of law, regulating in general the relative 
rights and duties of persons within the territorial jurisdiction of the State, 
without regard to their pursuits, is subject to change at the* wili of the legis- 
lature of each State, except as that will may be restrained by the Constitution 
of the United States. 

It is to this law that persons within the scope of its operation look for the 
definition of their rights and for the redress of wrongs committed upon them. 
It is the source of all those relative obligations and duties enforceable by law, 
the observance of which the State undertakes to enforce as its public policy. 
And it was in contemplation of the continued existence of this separate system 
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If we should, in the case before us, undertake to make by judicial construction 
a hW which Congress did not make, it is quite probable we should do what, if 
the matter were now before that body, it would be unwilling to do, namely, 
make a trade-mark law which is only partial in its operation and which would 
complicate the rights which parties would hold, in some instances under the act 
of Congress, and in others under State law. (Trade-mark cases, 100 U. S., 82 ; 
25 Law Ed., 551.) 

There are many cases, however, where the acknowledged powers of a State 
may be exerted and applied in such a manner as to affect foreign or interstate 
commerce without being intended to operate as commercial regulations. If 
their operation and application in such cases regulate such commerce so as to 
conflict with the regulation of the same subject by Congress, either as expressed 
in positive laws or implied from the absence of legislation, such legislation on 
the part of the State to the extent of that conflict must be regarded as annulled. 
(Smith r. Alabama, 124 U. S., 465, 31 L. Ed., 510.) 

* * * Sacred, however, as these reserved powers are regarded, the court 
is particular to declare with emphasis the supreme and paramount authority of 
the Constitution and laws of the United States relating to the regulation of com- 
merce with foreign nations and among the several States, and that whenever 
these reserved powers, or any of them, are so exercised as to come in conflict 
with the free course of the powers vested in Congress the law of the State 
must yield to the supremacy of the Federal authority, though such law may 
have been enacted in the exercise of power undelegated and indisputably re- 
served to the States. (Kidd v. Pearson, 128 U. S., 1, L. Ed., 32-349.) 

Generally it may be said in respect to laws of this character that, though 
resting upon the police power of the State, they must yield whenever Congress, 
in the exercise of the power granted to it, legislates upon the precise subject- 
matter, for that power, like all other reserved powers of the States, is sub- 
ordinate to those conferred by the Constitution upon the nation. " Nq urgency 
for its use can authorize a State to exercise it in regard to a subject-matter 
which has been confided exclusively to the discretion of Congress by the Con- 
stitution." (Henderson v. Wickham, 92 IT. S., 259-271.) Definitions of the 
police power must, however, be taken subject to the condition that the State 
can not, in its exercise, for any purpose whatever, encroach upon the powers 
of the General Government, or rights granted or secured by the supreme law 
of the land. (New Orleans Gas Light Co. v. La. Light and H. P. Mfg. Co., 
115 U. S., 650, 661.) While it may be a police power in the sense that all 
provisions for the health, comfort, and security of the citizens are police regu- 
lations, and an exercise of the police power, it has been said more than once 
in this court that where such powers are so exercised as to come within the 
domain of Federal authority as defined by the Constitution, the latter must 
prevail. (Morgan's La. and T. R. and S. S. Co. v. La. Board of Health, 118 
U. S., 455^64.) 

It is unnecessary to pursue this discussion further. The State statute and 
the national law operate upon the same subject-matter, and prescribe differ- 
ent rules concerning it. The national law is unquestionably one within the 
competency of Congress to enact under the power given to regulate commerce 
between the States. The State statute must, therefore, give way. (Gulf, C. 
and S. F. R. Co, v. Hefty & Lewis, 158 IT. S., 104-105.) 

Railroad corporations, like all other corporations and persons doing business 
within the territorial jurisdiction of a State, are subject to its law. It is in 
the law of the State that provisions are to be found concerning the rights and 
duties of common carriers of persons or of goods, and the measures by which 
injuries resulting from their failure to perform their obligations may be pre- 
vented or redressed. Persons traveling on interstate trains are as much en- 
titled, while within a State, to the protection of that State as those who travel 
on domestic trains. A carrier exercising his calling within a particular State, 
although engaged in the business of interstate commerce, is answerable, ac- 
cording to the law of the State, for acts of nonfeasance or of misfeasance com- 
mitted within its limits. If he fails to deliver goods to the proper consignee at 
the right time and place, or if by negligence in transportation he inflicts injury 
upon the person of a passenger brought from another State, the right of action 
for the consequent damage is given by the local law. It is equally within the 
power of the State to prescribe the safeguards and precautions foreseen to be 
necessary and proper to prevent by anticipation those wrongs and injuries, 
which, after they have been inflicted, the State has the power to redress and 
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to punish. The rules prescribed for the construction of railroads and for their 
management and operation, designed to protect persons and property otherwise 
endangered by their use, are strictly within the scope of the local law. They 
are not, in themselves, regulations of interstate commerce, although they con- 
trol, in some degree, the conduct and the liability of those engaged in such 
commerce. So long as Congress has not legislated upon the particular subject, 
they are rather to be regarded (138) as legislation in aid of such commerce 
and as a rightful exercise of police power of the State to regulate the relative 
rights and duties of all persons and corporations within its limits.- (Chicago, 
Milwaukee and St. Paul v. Solan, 169 U. S., 137-138, 42 L. Ed., 692.) 

Mr. Newcomb. If Congress affirms the measure, which apparently 
deals with an entire subject, and it shall transpire that it has only 
power to deal with part of that subject, it will be impossible for the 
courts to separate the law and apply the part of it to the particular 
subject-matter that happens to oe within the jurisdiction of Con- 
gress. This was plainly decided in the trade-mark cases, reported 
in 100 U. S., and I shall file a brief quotation from that decision as 
part of what I have to say. 

Admitting that Congress can not exercise power in regard to a 
large portion of the employees, if it can exercise it at all with regard 
to many others it can only exercise it at certain times — that is, when, 
in the course of their employment, they happen to be engaged in 
connection with transportation between the States. The States have 
power to legislate completely and fully concerning it. They can 
establish conditions for all employees of these grades. They are not 
limited to State commerce alone, but under their general power to 
provide for the health and safety of the citizens of the States they 
can go so far as, in the wisdom of the legislators, they see fit in fixing 
these conditions. 

Now, it is better that Congress should leave that small portion of 
this field which it can fill to the legislatures who can deal fully with 
it. To do anything else is to enact very vicious class legislation. 
And although Congress is perhaps not forbidden to legislate in re- 
gard to particular classes in some cases, the minds of all of us revolt 
against selecting certain persons for the special favor of the law. 
The State power is ample and complete. Our friends who want this 
legislation, if they ought to have it at all, ought to obtain it at the 
hands of the States. 
. I thank you. 

Mr. Warfield. Mr. Chairman, I should like to cover one or two 
other points not covered to-day in my statement. 

Senator Kean. Without objection, you have the privilege of mak- 
ing such additions to your statement as you choose. 

I think there should.be included in this hearing the hearings be- 
fore the House Committee on the Judiciary, the report of that com- 
mittee, and Appendix J, so that we can have them all together. If 
there be no objection, it will be so ordered. 

Mr. Fuller. I understand there are some more opponents of the 
bill to be heard later. 

Senator Keax. That all depends upon the committee. I under- 
stand that there are no more to be heard to-day. 

Mr. Fuller. If there are to be no further hearings before the sub- 
committee, I would like to have the privilege, when the opposition is 
concluded, to make a statement, for I know the committee wants to go 
right into this matter thoroughly, as I do. 
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Senator Kean. The committee will be very glad to hear you, from 
what I know of the committee. 

Mr. Fuller. I will be glad to make my answ r er in writing, if it is 
agreeable to the committee. 

Senator Clapp. I assume that Mr. Fuller does not care to sandwich 
his answer in here, if there are further arguments to be made in 
opposition. 

Senator Kean. I will state that I received a number of telegrams 
yesterday from the jpeople representing the Pennsylvania Railroad, 
the Baltimore and Ohio, the Reading, the C. B. and Q., and from 
other people, asking to be heard, to which I replied that I had said 
that, so far as the subcommittee was concerned, we would give no 
further hearings after to-day unless the committee authorized us to 
do so, and that they would have to apply to the full committee for an 
extension. 

Senator Clapp. If you will pardon the suggestion, Mr. Fuller — 
not so much on your own account as our own — perhaps it would be 
better not to file these papers now. The committee will meet to- 
morrow-, and will probably take up this question of hearing these 
other parties. 

Senator Kean. As I understand it, they will not be heard on the 
question of insurance. They have not said anything to me about" the 
other matter. 

Senator Clapp. If we do not hear them, then we might hear your 
reply argument. 

Mr. Fullek. AH right. I submitted to the committee the other 
day some statements, but there was no stenographer present, and so it 
is not a matter of record. 

I have drawn up a proposed amendment changing the draft of sec- 
tion 1 entirely. I should have presented it, I suppose, before the gen- 
tlemen spoke It meets the points suggested by Mr. Newcomb. I 
would like to submit that now, and have it go into the record as our 
proposition. 

Senator Kean. You have that permission. 

The following is Mr. Fuller's proposed amendment : 

[H. R. 239, Fifty-ninth Congress, first session.] 

AN ACT Relating to liability of common carriers by railroads in the District of Colombia and 
Territories and common carriers by railroads engaged in commerce between the States and 
between the States and foreign nations to their employees. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That every common carrier engaged in inter- 
state or foreign commerce by railroad shall be liable to any of its employees 
whose service affects such commerce, or, in case of his death, to his personal 
representative for the benefit of his widow and children, if any : if none, then 
for his parents; if none, then for his next of kin dependent upon him, for all 
damages which may result from the negligence of any of its officers, agents, or 
employees, or by reason of any defect or insufficiency due to its negligence in 
its cars, engines, appliances, machinery, track, roadbed, ways, or works; and 
every common carrier by railroad in the District of Columbia, or in any Terri- 
tory of the United States, shall be liable to any of its employees, or, in case of 
his death, to his personal representative for the benefit of his widow and chil- 
dren, if any ; if none, then for his parents : if none, then for his next of kin 
dependent upon him, for all damages which may result from the negligence of 
any of its officers, agents, or employees, or by reason of any defect or insuffi- 
ciency due to its negligence in its cars, engines, appliances, machinery, track, 
roadbed, ways, or works. 
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Sec. 2. That in all actions hereafter brought against any such common car- 
riers by railroad to recover damages for personal injuries to an employee, or 
where such injuries have resulted in his death, the fact that the employee may 
have been guilty of contributory negligence shall not bar a recovery where his 
contributory negligence was slight and that of the employer was gross in com- 
parison, but the damages shall be diminished by the jury in proportion to the 
amount of negligence attributable to such employee. All questions of negli- 
gence and contributory negligence shall be submitted to the jury. 

Sec. 3. That no contract of employment insurance, relief benefit, or indem- 
nity for injury or death entered into by or on behalf of any employee, nor the 
acceptance of any such insurance, relief benefit, or indemnity by the person 
entitled thereto, shall constitute any bar or defense to any action brought to 
recover damages for personal injuries to or death of such employee : Provided, 
Kotcever, That upon the trial of such action against any such common carrier by 
railroad the defendant may set off therein any sum it has contributed toward 
any such insurance, relief benefit, or indemnity that may have been paid to the 
injured employee, or, in case of his death, to his personal representative. 

Sec. 4. That no action shall be maintained under this act unless commenced 
within two years from the time the cause of action accrued. 

Sec. 5. That nothing in this act shall be held to limit the duty of common 
carriers by railroads or impair the rights of their employees under the safety- 
appliance act or* March second, eighteen hundred and ninety-three, as amended 
April first, eighteen hundred and ninety-six, and March second, nineteen hundred 
and three. 
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Committee on the Judiciary, 

House of Representatives, 
Wednesday, February 28, 1906. 

The committee met at 10.30 o'clock a. m., Hon. John J. Jenkins 
(chairman) in the chair. 

The Chairman. The committee will be in order. Mr. Fuller is 
present this morning. I understand that you represent those in favor 
of this legislation, Mr. Fuller, and that you desire to be heard first 
this morning? 

Mr. Fuller. I do, Mr. Chairman. 

The Chairman. Will you kindly give the committee the numbers 
of those bills? 

Mr. Fuller. The employers' liability bill is House bill No. 239, 
which is known as the Bates employers' liability bill. 

The Chairman. Has not Mr. Bates introduced another one later? 

Mr. Fuller. He did, but it is the same bill identically. 

The Chairman. What is the number of that? 

Mr. Fuller. It is 13101, 1 believe j. but I know it is the same bill. 

STATEMENT OF ME. H. E. FULLER, OF BEAVER FALLS, PA. 

The Chairman. Please state whom you represent. 

Mr. Fuller. I represent the Brotherhood of Locomotive Engineers, 
Brotherhood of Locomotive Firemen, Order of Railway Conductors, 
and the Brotherhood of Railroad Trainmen. I have credentials 
signed by the chief executives of all these organizations, author- 
izing me to represent them in all matters of legislation here in Con- 
gress, and I will be glad to give them to the reporter if the commit- 
tee so desires. 

Mr. Chairman, as the representative of 230,000 railroad employees, 
I respectfully ask the honorable committee for the favorable consid- 
eration of House bill No. 239. I have here two or three amendments 
that we would suggest to the committee. On page 1, line 10, after the 
word " his," strike out the words " heirs at law. That is at the end 
of line 10, the last word in line 10 and the first two words in line 11. 
Strike out those three words and insert in lieu thereof " personal 
representative." 

I will say that both of these terms were under consideration at the 
time we prepared this bill, and that term got into the bill by mistake. 
It should have been " personal representative." 

On page 2, line 6, after the word " slight," insert the words " and 
that of the employer was gross." It would make that read then, 
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" Where his contributory negligence was slight, and that of the em- 
ployer was gross in comparison." 

On page 2, line 7, after the word " comparison," strike out the rest 
of that line and insert in lieu thereof the following : 

but the damages shall be diminished by the jury in proportion to the amount 
of negligence attributable to such employee. All questions of negligence and 
contributory negligence shall be submitted to the jury. 

We believe that when you compare this proposed legislation with 
the laws of the great industrial countries of the world on this sub- 
ject, as well as with those of a large number of our own States, you 
will agree with us when we say we are only asking for something 
that can not be classed as above that which is moderate. Indeed, 
it can be truthfully called mild legislation. 

Mr. Chairman, the object of the advocates of this bill is to give the 
employee greater rights in the courts by lifting from his shoulders 
the financial burden of those accidents incident to industrial employ- 
ment over which he has no control, and which, in view of the present 
system of operating great industrial institutions, equity demands that 
he should not be held responsible for; and, after having given him 
a standing in court, to provide that these rights shall not be taken 
away from him through mere contracts of employment, contracts 
which by force of circumstances he is required to sign in order to 
make a living, or by the signing of contracts of insurance, relief 
benefits, and so forth, and especially when he and his fellow-em- 
ployees furnish over 80 per cent of the money which goes to make up 
the fund from which these benefits are drawn; contracts which, if 
not legally, are morally against public policy and should be declared 
void. 

Section 1 of this bill provides: 

That every common carrier by railroad engaged in trade or commerce in the 
District of Columbia, or in any Territory of the United States, or between the 
several States, or between any Territory and another, or between any Territory 
or Territories and any State or States, or the District of Columbia, or with for- 
eign nations, or between the District of Columbia and any State or States or 
foreign nations, shall be liable to any of its employees, or, in the case of his 
death, to his heirs at law, for all damages which may result from the negligence 
or mismanagement of any of its officers, agents, or employees, or by reason of 
any defect or insufficiency in its cars, engines, appliances, machinery, track, 
roadbed, ways, or works. 

Under a fair application of the common law as it now exists the 
employer is already liable in most of the cases mentioned in this sec- 
tion; consequently his increased liability under its provisions is not 
nearly as great as one might think upon first reading. 

For instance, it is my understanding that the employer is liable 
under the common law for injuries received by an employee through 
the negligence of his officers and agents, or by reason of any defect 
or insufficiency in his cars, engines, appliances, machinery, track, road- 
bed, ways, or works. Therefore, so far as those provisions of the bill 
are concerned, we are only asking that you enact into statutory law 
that which is now the common law. 

This conceded, and I believe it will be by most lawyers, the only 
provision of this section which it can be successfully argued means 
new legislation is the provision which makes the employer liable for 
the negligence or mismanagement of " any of his employees." 
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In view of the fact that he is already liable under common law for 
the negligence of his officers and agents, the words " any employees," 
f as they appear in this section, can only be held to apply to fellow- 
servants. 

This brings us to the discussion of the fellow-servant doctrine, 
which was for so many ye^rs in England, and is now in the United 
States, the cause of great contention in industrial employment, and 
it is of the application of this doctrine by our courts, especially our 
Federal courts and those in the States which are governed by the 
common law, that the laboring classes complain, as such application 
works great injustice to employees and deprives them of the reme- 
dies now guaranteed to third persons, thereby denying them equal 
rights before the law. 

Not being a lawyer, I can not hope to successfully discuss this mat- 
ter from a legal standpoint. I will, however, endeavor to give to you 
what I have found to be the history of this subject, and how it is 
viewed from the employees' standpoint. 

In ancient Judea, Greece, and Rome we find that the master was 
held to a strict responsibility for the acts of his servant. The Roman 
law made the master responsible for the negligence of his servant 
and child, and compelled him to make compensation for their negli- 
gence. One of the outgrowths of this principle is the holding of 
the master responsible for injury received through the negligence of 
his servant. The first recorded case of this kind found was m Eng- 
land, under Lord Holt, chief justice of the King's Bench at the 
close of the English revolution. No record has been found of any 
exception to this rule until the year 1837, when an English judge 
(Lord Abinger), in the following case of Priestly v. Fowler, de- 
parted from the old rule, which had stood for centuries. 

A butcher sent one of his men on a wagon which had been loaded 
by another employee, but loaded too heavily. The wagon broke 
down and the man's thigh was broken. His lordship decided that 
the butcher was not liable for the injury. The reasoning on which 
this decision was given may well be quoted : 

If the master be liable to the servant in this action, the principle of that lia- 
bility will be found to carry us to an alarming extent. He who is responsible 
by his general duty, or by the terms of his contract, for all of the consequences 
of negligence in a matter in which he is the principal is responsible for the 
negligence of all his inferior agents. If the owner of the carriage is, therefore, 
responsible for the sufficiency of his carriage to his servant, he is responsible 
for the negligence of his coach make? or his harness maker or his coachman. 
The footman, therefore, who rides behind the carriage, may have an action 
against his master for a defect in the carriage, owing to the negligence of the 
coach maker, or for a defect in the harness arising from negligence of the har- 
ness maker, or for drunkenness, negligence, or want of skill in the coachman; 
nor is there any reason why the principle should not, if applicable in this class 
of cases, extend to many others. The master, for example, would be liable to 
the servant for the negligence of the chambermaid for putting him in a damp 
bed ; for that of the upholsterer for sending in a crazy bedstead ; for the negli- 
gence of the cook in not properly cleaning the copper vessels used in the 
kitchen ; of the butcher in supplying the family with meat of a quality injurious 
to the health; of the builder for a defect in the foundation of the house, 
whereby it fell and injured both the master and the servant by the ruins. 

The inconvenience, not to say the absurdity, of these consequences affords a 
sufficient argument against the application of this principle to the present case. 
But, in truth, the mere relation of the master and the servant can never imply 
an obligation on the part of the master to take more care of the servant than he * 
may reasonably be expected to do of himself. He is no doubt bound to \swA&»r 
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for the safety of his servant in the course of his employment to the best of his 
judgment, information, and belief. The servant is not bound to risk his safety 
in the service of the master, and may, if he thinks fit, decline any service in 
which he reasonably apprehends injury to himself ; and in most of the cases in 
which danger may be incurred, if not in all, he is just as likely to be acquainted 
with the probability and extent of it as his master. 

While this departure was made without, as is thought by able men, 
a good reason, and made, too, by one who was not a distinguished 
jurist, and should not have been followed as a precedent, yet it seems 
that the courts of the United States, as can be shown in many of 
their opinions, eagerly sought this precedent and, seemingly with 
much earnestness, have been applying it vigorously from that time 
until the present day, when our system of industry has, I might say, 
been revolutionized. 

The decision of Lord Abinger came at about the beginning of the 
centralization of large wealth and capital in great manufacturing 
and mechanical operations, and at the time the principal railroads 
of England and America were in their infancy, and no man or set 
of men were wise enough to foresee the great development that was 
to take place nor to contemplate the importance of such a rule when 
applied to the new conditions of employment which must follow such 
development. 

Modern conditions, especially in the operating of railroads, are as 
dissimilar to those which existed when this doctrine was enunciated 
that the common-law rule should now, and even long ago, have been 
changed by statute. 

When the common-law doctrine respecting this question was enun- 
ciated there were no large factories in which great numbers of men 
were employed, and in places where several men were employed the 
tools were few and the machinery simple and wholly operated by 
hand or power furnished by the working of animals. There was no 
swift-moving machinery with numerous parts concealed. Everything 
was done by slow, easy stages, and each employee had not only the 
opportunity to get thoroughly acquainted with the tools in use, but 
also with his fellow-employees, their habits of carefulness, and the 
like. If any defect existed or occurred in the simple, crude tools or 
machinery it was easily discovered or, if not, the slowness of the oper- 
ation of the business was generally sufficient to prevent any severe 
personal injuries to employees. 

At that time many of the fastest-moving vehicles used in passenger 
and freight traffic were drawn by oxen or horses. At such a time and 
under such conditions the common-law doctrine relating to personal 
injuries might have been appropriate and just; but since then facto- 
ries are operated by high-speed, complicated, and dangerous machin- 
ery, the parts of which are largely hidden from view. The employ- 
ees are assigned to special places, and so engrossing are their duties 
that they have little or no time to inspect the machine they are oper- 
ating, the surroundings, nor to get acquainted with the habits of 
carefulness and caution of their fellow-employees. 

Of course this bill does not apply to factories, but I refer to them 
for the purpose of illustrating how inapplicable and unjust the com- 
mon-law doctrine is when applied to modern conditions. 

On railroads all of the work of operating trains is done by swift 
and dangerous agencies and methods. In order to make the property 
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more valuable companies require and insist that these methods be 
adopted and used. The work is pursued both by day and by night. 
The service is so exacting that it usually requires the undivided at- 
tention and a high quality of energy from each employee to perform 
well and satisfactorily tne duty assigned to him, and thus it is a 
physical impossibility for him to inspect the ways, works, and ma- 
chinery or become acquainted with the habits of his coemployees, 
who, perhaps, occupy places or who are moving along at different 
points over miles and miles of railroad. The employee himself is not 
only required to go over miles and miles of track, often upon differ- 
ent divisions, but it is not unusual for him to be assigned with new 
or strange employees upon each trip. 

These conditions prevent him frQm learning of the habits of care- 
fulness or lack of carefulness of his coemployees, and also prevent 
his habits of carefulness and prudence from influencing such coem- 
ployees. This being true, the foundation of the common-law doc- 
trine relating to personal injuries is swept away, and therefore to 
apply it would be without reason or logic and must necessarily work 
a gross injustice to the injured employee whose surroundings are 
wholly dissimilar from those that surrounded employees when the 
doctrine was first enunciated and applied. 

Railroad trains are handled and run with such expedition and 
speed the very sight of which dazzles the eye and confuses the mind 
of those outside the service, and surely under such circumstances a 
progressing civilization should awaken to the fact that a remedy 
should be found for present conditions which would more nearly 
afford justice to the men engaged in this all-important business of 
interstate traffic, which has so materially promoted the happiness and 
prosperity of the nation. 

On a railroad the men have no choice in the selecting or keeping in 
the service of their fellow-employees; they have no choice of the se- 
lection of machinery or appliances, but over each of these matters the 
railroad company has full and complete control, and therefore when 
the employee is injured it is certainly only reasonable and just that 
the employer who is being benefited by his service should reasonably 
respond in damage to him on account of the injury. 

As an illustration of the injustice of the rule w T hen applied to a 
modern railroad, let us say, Mr. Chairman, that you and I go dowr 
here to the Pennsylvania Railroad ; you pay $4 for a ride from here 
to Philadelphia ; I hire out to that company as a conductor, and f ot 
my services between Washington and Philadelphia that company 
pays me $4. Neither you nor I make any agreement with the rail- 
road company to release it from any liability for injury. We board 
one of the fast passenger trains, you as a passenger and I as a con- 
ductor. Things go along nicely, the train is running along at a 60- 
mile rate, you are at ease enjoying your ride, while I am busily en- 
gaged collecting tickets and looking after the comforts of my pas- 
sengers, when suddenly the train rounds a curve and enters an open 
switch which has been carelessly left open by some trainman whose 
negligence neither you nor I were in a position to know of or guard 
against; our train crashes into another train, and we are bom in- 
jured. For your injury you could go into the courts and recovei 
thousands of dollars, but the court says to me: " The cause of your 
l c c— 06 4 
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injury was due to the negligence of a fellow-servant, and you can not 
recover." And this is not an extreme case. Such accidents as this 
happen quite often on a railroad. 

I did not know that the man who left that switch open was a care- 
less man. I did not even know him or know that he was employed 
upon the road. And even had I known him and knew he was care- 
less, I was in no position to guard against his carelessness. 

I could not have said to my engineer upon leaving Washington, "A 
certain fellow is working on this division of the railroad, and I think 
he is a careless kind of a fellow, and I am a little afraid of him. Now, 
I know that he is working here, but I do not know that he is out on 
the road ; he may be at home in bed ; it may be this is his time be- 
tween trips ; but he is liable to be out on the road and I do not know 
where you will find him if he is out on the road, but in order to make 
ourselves safe you just run this engine and pull this train with suffi- 
cient speed only so that if we do meet that man and he leaves a 
switch open no damage will be done." It is ridiculous, Mr. Chair- 
man, if I may be excused for using that word, to expect a railroad 
employee to know all of the habits of those men who work upon the 
same line of railroad with him. He can not do it, and if he does 
know it the machinery of the railroad is like a clock, one wheel is 
dependent upon another, and it is assumed that everybody will do 
their duty, and no man would be kept in the service for twenty-four 
hours that would run his train between here and Philadelphia at the 
rate of 5 or 6 miles an hour because he was afraid that some negligent 
employee that he knew was a little careless might leave a switch open. 

Can a fair comparison be made between a case of this kind and two 
servants of a butcher, who nearly every hour of the day are employed 
side by side and know each other's shortcomings, and consequently 
are in a position to guard against them ? If it is justice to compen- 
sate you, why, I ask, is it not right that I should also be given the 
right to recover when the circumstances are the same? 

I repeat, if there was any justice in the rule laid down by Lord 
Abinger at the time it was made it disappears, in my mind, when we 
seek to apply it to modern institutions and their employees. This 
fact is evidenced by the action of the English lawmakers when in 
1880 they passed the English employer's liability act and in 1897 the 
workman's compensation act. 

Mr. Alexander. You see, in line 12, " Mismanagement of any of 
its officers, agents, or employees." " Employees " is generic. Would 
that refer, for instance, to a case where half a dozen men who were 
shovelling dirt onto a flat car, and one of the employees should hit 
another in the back of the head with a shovel ? Would your bill go 
:so far as to hold the road responsible for a damage of that kind? 

Mr. Fuller. That is a doubtful question. Some think that it 
would, while others think not. 

It is true that the bill would do that if it were a State measure, 
but in this case we are confronted with the question of the right of 
Congress to regulate interstate commerce. Now, the answer to your 
question would be whether or not legislation covering the particular 
point that you mentioned would be considered as regulating inter- 
state commerce. 

Mr. Alexander. Let me go one step further. Do you want it to 
apply to that? 
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Mr. Fuller- We would like to have it apply just as far as. the 
authority of Congress will take it. There is one thing about this 
legislation and I mink it proper at this time to mention it. If Con- 
gress enacts this legislation, on account of the dual jurisdiction over 
this question it is very necessary from our standpoint, in order to 
preserve all of the rulings under employers' liability legislation in 
the various States, that this bill go as far as they go, for this reason : 
The Supreme Court has held, I understand, that States can legislate 
even as affecting interstate commerce, so long as Congress does not 
legislate. But as soon as Congress legislates, then the State law has 
got to give way — that is, so far as interstate commerce is concerned — 
to the act of Congress. 

It is a question of whether or not, in view of the fact that some of 
the States have laws which would protect the man, I believe, in the 
instance that you cited, whether, if a man got hurt under those con- 
ditions and he was employed on a railroad engaged in interstate com- 
merce, and the railroad company, upon the ground that they were 
a common carrier engaged in interstate commerce, would take the 
case to the Federal court, then it seems to me that the Federal act 
would apply, and whatever protection the man had under the State 
law would be taken away from him, and in making that statement I 
would apply it to all the provisions of this bill. 

Mr. Parker. Is not the State law a part of the contract between 
the man and the railroad, so that it would be enforced in the United 
States courts just as much as if it was made under the United States 
law? 

Mr. Fuller. It is now, because the United States has not legislated 
on this question. 

Mr. Parker. Do not the United States courts now enforce the 
State laws ? 

Mr. Fuller. Congress has not legislated on this question. 

Mr. Parker. I understand that, and as Congress has not legislated, 
do not the United States now enforce the State laws and liabilities ? 

Mr. Fuller. Yes, sir ; they construe them on cases of appeal which 
come to them. But this other question does not hinge upon that, as 
I understand it. While the Federal courts might now construe State 
laws, and if there are two laws applying to railroads and the case 
involves interstate commerce, it is very reasonable to suppose that 
even if the employee would bring the case in the State court, if the 
Federal rule was more lax in favor of the employer, he would ask to 
have it transferred. 

Mr. Parker. Then you think if there was a United States law as 
well as a State law, and one law would be enforced in one set of courts 
and the other in another set of courts, that a man could jump from 
one set of courts to the other to get the benefit of any difference in the 
law? 

Mr. Fuller. If the Federal law was more favorable to the road 
and interstate commerce was involved, I think the road would try to 
have the Federal law applied, and that could be done in either the 
State or Federal courts. 

Mr. Sterling. Would not the tlnited States courts enforce this 
provision of law ? 

Mr. Fuller. Yes, sir ; they would, undoubtedly, and so would the 
State courts; but if a case was brought before tbfc co\«\^ «s\&lV3&rk& 
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injury was due to the negligence of a fellow-servant, and you can not 
recover." And this is not an extreme case. Such accidents as this 
happen quite often on a railroad. 

1 did not know that the man who left that switch open was a care- 
less man. I did not even know him or know that he was employed 
upon the road. And even had I known him and knew he was care- 
less, I was in no position to guard against his carelessness. 

I could not have said to my engineer upon leaving Washington, "A 
certain fellow is working on this division of the railroad, and I think 
he is a careless kind of a fellow, and I am a little afraid of him. Now, 
I know that he is working here, but I do not know that he is out on 
the road ; he may be at home in bed ; it may be this is his time be- 
tween trips ; but he is liable to be out on the road and I do not know 
where you will find him if he is out on the road, but in order to make 
ourselves safe you just run this engine and pull this train with suffi- 
cient speed only so that if we do meet that man and he leaves a 
switch open no damage will be done." It is ridiculous, Mr. Chair- 
man, if I may be excused for using that word, to expect a railroad 
employee to know all of the habits of those men who work upon the 
same line of railroad with him. He can not do it, and if he does 
know it the machinery of the railroad is like a clock, one wheel is 
dependent upon another, and it is assumed that everybody will do 
their duty, and no man would be kept in the service for twenty-four 
hours that would run his train between here and Philadelphia at the 
rate of 5 or 6 miles an hour because he was afraid that some negligent 
employee that he knew was a little careless might leave a switch open. 

Can a fair comparison be made between a case of this kind and two 
servants of a butcher, who nearly every hour of the day are employed 
side by side and know each other's shortcomings, and consequently 
are in a position to guard against them ? If it is justice to compen- 
sate you, why, I ask, is it not right that I should also be given the 
right to recover when the circumstances are the same? 

I repeat, if there was any justice in the rule laid down by Lord 
Abinger at the time it was made it disappears, in my mind, when we 
seek to apply it to modern institutions and their employees. This 
fact is evidenced by the action of the English lawmakers when in 
1880 they passed the English employer's liability act and in 1897 the 
workman's compensation act. 

Mr. Alexander. You see, in line 12, " Mismanagement of any of 
its officers, agents, or employees." " Employees " is generic. Would 
that refer, for instance, to a case where half a dozen men who were 
shovelling dirt onto a flat car, and one of the employees should hit 
another in the back of the head with a shovel ? Would your bill go 
so far as to hold the road responsible for a damage of that kind? 

Mr. Fuller. That is a doubtful question. Some think that it 
"would, while others think not. 

It is true that the bill would do that if it were a State measm 
but in this case we are confronted with the question of the right 
Congress to regulate interstate commerce. Now, the answer to y 
question would be whether or not legislation covering the parties 
point that you mentioned would be considered as regulating i? 
state commerce. arfflt 
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I 

was a Federal question involved and there was Federal legislation 
affecting that particular thing, it seems to me that, in view of all the 
decisions of the Supreme Court on that question, the State law has got 
to give way, no matter whether it is tried in either the Federal or State 
courts. The same argument applies as to the second section. 

Mr. Birdsall. Just one question. Are there any States which 
have abolished it as to any case not affecting a railway ? 

Mr. Fuller. Yes. The law of Colorado applies even to a farm 
hand in the field and a chambermaid in the house, and I think there 
are some other laws in which the doctrine is somewhat modified as to 
other classes of employment 

Mr. Gillett. Kansas has a law, has it not? 

Mr. Fuller. Yes, sir. I have here copies of all the laws of the 
various States on the employers' liability question. 

Mr. Birdsall. Will you put that in this hearing? 

Mr. Fuller. It is a public document, Appendix J of the hear- 
ings before the Senate committee on the rate question. 

Mr. Parker. Of this year ? 

Mr. Fuller. Yes, sir ; this year. 

Now, Mr. Chairman, I was about to saj that England, where this 
fellow-servant rule originated, has repudiated it. It has modified it 
to a great degree by an employers' liability law. It also followed 
that law by what is known as the " English compensation act." But 
this comparative backwardness on the part of our Federal Government 
is not confined to England alone. The law of the world upon this 
subject shows we are behind practically all of the industrial countries. 

ENGLAND. 

In 1880 England passed an employers' liability law which greatly 
modifies the fellow-servant doctrine, inasmuch as it made the em- 
ployer responsible for injuries received by workmen through the neg- 
ligence of any fellow-employee having charge of any railway engine, 
switch, or signal, or of any employee naving the giving of orders, or 
injured in obedience to any improper rule or order. This law is 
broad in its application, and includes agricultural laborers. 

While the law of 1880 was considered a great step in reform, it did 
not meet the expectations of the working classes. Neither did it 
bear out the claims of its opponents that the employers would be 
driven into bankruptcy through damage suits brought by injured 
workmen; so in 1897 the English Government made a great leap in 
advance and passed what is known as the " workmen's compensation 
act." 

This act applies to all hazardous employment, including railroads, 
the exceptions being seamen, fishermen, persons engaged in transport 
service, street-railway men^ cabmen, and those who tend horses, and 
under its provisions the employer is not only responsible for the neg- 
ligence of himself, his officers, agents, and employees, but is liable 
for all injuries received by employees through any cause, excepting 
only that which is caused through the serious and willful misconduct 
of the victim himself. 

GERMANY. 

The German law of 1838 made railroads liable to their empolyees 
for injuries, regardless of whether such mercies ^exe caused by the 
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negligence of fellow-employees or not, except where it was proven 
that the injury was caused through the fault of the victim himself, 
or through some unpreventable external cause. 

This law was amended several times, each time broadening its 
application to various kinds of employment, until in 1873 it was made 
to include all hazardous occupations. 

Upon the recommendation of Emperor William Germany in 1884 
also made a marked advance and passed a compulsory-insurance law, 
which requires the employer to insure his employees against death 
and permanent disability, regardless of whether the injury was caused 
by the negligence of the master or any of his employees, the only 
exception being an accident brought about intentionally by the victim 
himself. 

This law applies to the more dangerous occupations, and was also 
made to cover public officers and soldiers. 

AUSTRIA. 

The Austrian employers' liability law of 1869 made railroad com- 
panies liable for all injuries to their employees, except where the acci- 
dent was brought about by the victim's own negligence. 

In 1887 an* insurance law was passed which made the employer 
liable to his employees for death and all disabilities of over five 
weeks' duration, the only exception being when the accident was 
intentionally caused by the workman. 

This law as originally enacted applied to employment in factories, 
smelting works, mineral mines, dock yards, slips, quarries, enterprises 
connected with the erection of buildings, or otherwise with construc- 
tion work. 

In 1894 its provisions were extended to include employment on all 
railroads and other transportation by land and water, dredging, clean- 
ing of streets and buildings, industrial enterprises connected with 
storehouses, including warehouses and wood and coal yards, theaters, 
paid fire brigades, digging of canals, sweeping of chimneys, stone- 
cutting, well digging, and construction work not heretofore included. 

NORWAY. 

In 1894 Norway passed a compulsory-insurance law similar to that 
of Germany heretofore mentioned. 

FINLAND. 

In 1898 Denmark passed a compulsory -insurance law which re- 
ployer to insure his employees against all accidents, excepting only 
those caused by the willful or gross neglect of the victim himself. 

DENMARK. 

In 1898 Denmark passed a compulsory-insurance law which re- 
quires the employer to insure his workmen against all accidents not 
occasioned intentionally or through the gross neglect of the victim 
himself. 

Provisions of this law apply to employment m d&wgs£orc& V&&»»r 
tries. 
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ITALY. 

The Italian compulsory-insurance law of 1898 requires the em- 
ployer to insure his workmen against all accidents through which 
they are disabled for over five days. 

ft applies to employment in dangerous occupations, including 
mines, turf pits, house building, gas, electric light, and telephone 
works where explosives are manufactured or used, arsenal and navy- 
yards, and in the following enterprises where more than five work- 
men are employed: Construction or operation of railroads, inland 
transportation by water, street railways, construction and repair of 
harbors, canals, and dikes, construction and repair of bridges, tunnels, 
and ordinary national and provincial roads, and industrial establish- 
ments operated by mechanical power. 

FRANCE. 

Previous to the year 1898 the provisions of the Napoleonic Code 
relating to employers' liability were in vogue, and made the employer 
answerable for all injuries received by his workmen, there being no 
distinction between employees and third persons. 

In 1898 the French compulsory-insurance law was passed. This 
insures the employees against accidents received directly or indirectly 
because of their work, except when received through the inexcusable 
neglect and gross carelessness of the victim his compensation for the 
injury may be reduced. 

This law applies to employment in building trades, mills, factories, 
work yards; transportation by land and water, public storehouses, 
mines, furnaces, quarries, any enterprise in which explosives are 
manufactured or used and in which a machine is employed operated 
other than by human or animal power. 

SPAIN. 

Spain in the year 1900 enacted a compulsory insurance law. Un- 
der its provisions the employer is required to insure his employees 
against all accidents, except those due to superior force. 

It applies to employment in the following industries: Factories, 
shops, and industrial establishments where any other than human 
force is used ; mines, salt works, quarries, metal works, and architec- 
tural iron and steel shops; factories and docks; construction, mainte- 
nance, and repair of buildings, including masonry and all other 
accessory operations; carpenters, locksmiths, stonecutters, painters; 
establishments in which explosives, inflammables, unwholesome or 
poisonous substances are manufactured or used; construction,. mainte- 
nance, and repair of railroads, harbors, roads, canals, dikes, aque- 
ducts, sewers, and similar operations; agriculture and forestry; 
where machinery operated by any other than human power is used; 
cartage, transportation by land, sea, or canal; cleaning of streets, 
gutters, and sewers; warehouses and storehouses for coal, firewood, 
or building timber; theaters, so far as it concerns the salaried person- 
nel; fire brigades; gas and electric-light works; laying and keeping in 
repair of telephone wires ; laying and removal of electric wires and 
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lightning rods; persons employed loading and unloading, and every 
analogous industry or work not comprised in the preceding list. 

SWITZERLAND. 

Under the Swiss law of 1875, as supplemented by the acts of 1877, 
1881, and 1887, the employer is responsible to his employees for all 
injuries received in the course of employment except those produced 
through the so-called acts of God, whether such injuries were re- 
ceived through the negligence of officers, agents, employees, or other- 
wise. It also made the employer responsible for diseases contracted 
in factories. 

This law applied to the following classes of labor: Railroads, 
steamboats, factories, all occupations in which explosives are regularly 
produced or used; building trades, all operations in connection there- 
with; livery; care of boats and rafts; erection and repair of telephone 
and telegraph lines; erection and removal of machinery and other 
movings; streets, bridges; the operation of hydraulic engineering, and 
the exploitation of mines, quarries, and pits. 

BELGIUM. 

The Belgium law on this subject is contained in the Napoleonic 
Code heretofore referred to in France. It makes the employer re- 
sponsible for the negligence of all his servants, and applies to all 
classes of employment. 

HOLLAND. 

The employers' liability law, as expressed in the Napoleonic Code, 
is also the law of Holland. 

SWEDEN. 

Sweden's liability law makes the employer liable for all injuries 
received by employees which are not due to the culpable negligence 
of the victim. It applies to railroads. 

RUSSIA. 

The criminal law of Russia makes the employer who is guilty of 
negligence responsible for the cost of medical treatment and subsist- 
ence of an incapacitated employee, and in addition, in case of death, 
the support of the dependents. 

The civil common law of Russia also makes the employer respon- 
sible for the negligence of his employees as well as himself. In ad- 
dition to this a special act covering railroad and steamship employees 
put the burden of proof upon the employer, and he can not release, 
himself from liability only when he can prove that the accident was 
due to unavoidable causes or the negligence of the victim himself. 

Contributory negligence, however, does not bar a recovery, but only 
serves to diminish the amount of the indemnity. 
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HUNGARY. 

The employers' liability law of Hungary makes the employer liable 
for all injuries to his employees not due to the victim's own negli- 
gence. It applies to railroads and mining. 

ROUMANIA. 

In 1895 Roumania passed an insurance law which applies to mines, 
and requires the employer to insure his employees against accident. 

The foregoing shows that six foreign states have passed employers' 
liability laws under which employers are responsible for the negli- 
gence of all of their employees, and ten have insurance laws which 
require the employers to insure their workmen against all injuries 
received in the course of employment, whether through the negligence 
of their employers or otherwise. 

But, as before stated, this unfavorable comparison of our National 
Government is not to be reckoned with foreign countries alone, but on 
this question, as will be shown by the following, we are behind a 
majority of our own States, as well as the Territories of New Mexico 
and Porto Rico. 

Mr. Alexander. Now, Mr. Fuller, does the law in any one of those 
States and countries go as far as this bill H. R. 239 ? 

Mr. Fuller. If you will excuse me just at this moment, I will come 
to that. I will say, so far as section 1 is concerned, yes; they have. 
I am just about to leave section 1 ; and there are other States which 
have legislation which go as far as we do on section 2, and prac- 
tically as far on section 3. 

Mr. Alexander. Do they go as far as line 12 of section 1, " officers, 
agents, or employees? " 

Mr. Fuller. Oh, yes; yes, sir. 

Mr. Gillett. Not all of them, but some of them ? 

Mr. Fuller. Not all of them, but some of them. I will say here 
that the-e States have not all abolished what is known as the fellow- 
servant doctrine. Quite a number of them have. A number of them 
have modified it, and some of them have limited the law to employees 
on railroads: and some of them who have abolished it have confined 
the abolition to employment on railroads. 

KENTUCKY. 

The constitution of Kentucky makes employers liable for deaths 
due to the negligence of their employees. (Kentucky Constitution, 
sec. 241.) 

In 1894 the legislature enacted this provision into statute. 

GEORGIA. 

Georgia entirely abolished the fellow-servant doctrine as to railroads 
by statute in 1856. (Georgia Code, 1895, sees. 2297, 2323.) 

IOWA. 

In 1862 the legislature of Iowa entirely abolished the doctrine as to 
railroad employees operating trains. (Jowa Code, 1897, sec. 2071.) 
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KANSAS. 

In 1874 Kansas entirely abolished it as applied to railroads. (Kan- 
sas General Statutes, 1889, par. 1251.) 

WISCONSIN. 

In 1875 Wisconsin entirely abolished it. (Wisconsin Acts, 1875, ch. 
173.) 

This law was repealed by chapter 232 of the acts of 1880. In 1889 
the legislature enacted a new law which was more limited. (Wiscon- 
sin Acts, 1889, ch. 438.) 

In 1893 this law was repealed by chapter 220, which chapter en- 
tirely abolished the fellow-servant doctrine as to men actually engaged 
in switching or the running of trains. In 1903 this law was amended 
so as to make it broader in scope. (Wisconsin Laws, 1903, ch. 448.) 

MINNESOTA. 

In 1887 Minnesota entirely abolished the doctrine as regards rail- 
road employees engaged in operating railroads. (Minnesota General 
Statutes, 1894, sec. 2701.) 

FLORIDA. 

In 1887 Florida abolished the doctrine as regards railroad em- 
ployment. In 1891 this law was amended somewhat, but as it now 
stands it practically abolishes the fellow-servant doctrine in cases 
where employees are injured through the running of locomotives, 
cars, or other machinery. (Florida Revised Statutes, 1892, p. 1008.) 

OHIO. 

In f890 Ohio modified the doctrine by declaring that employees 
who have power to direct other employees are not fellow-servants 
of those employees in other departments who have not the poower to 
direct or control in the branch or department in which they are 
employed. (Ohio acts, 1890, p. 149, sec. 3.) 

In 1902 another law was passed which makes all employers liable 
for injuries to employees which are caused by reason of any defect 
in the condition of the machinery connected with or used in the busi- 
ness of the employer when such defect was due to the negligence 
of any person in the service of the employer, intrusted by him with 
the duty of inspection, repair, or of seeing that the machinery or ap- 
pliances were in proper condition. (Ohio Laws, 1902, p. 114.) 

MISSISSIPPI. 

In 1890 by an amendment to the constitution Mississippi greatly 
modified the doctrine as regards railroad employees by declaring that 
an employee could recover for an injury received through the negli- 
gence of a superior agent or officer, or of a person having the right 
to control or direct the services of the party injured, and also when 
the injury results from the negligence of a fellow-servmi <$xy^&^&. 
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in another department of labor from that of the party injured, or 
of a fellow-servant on another train of cars, or one engaged about a 
different piece of work. (Mississippi Constitution, sec. 193.) 

In 1892 this provision of the constitution was adopted by the leg- 
islature as official. (Mississippi Code, 1892, sec. 3559.) 

In 1896 the legislature extended the provisions of this section by 
making them apply against all classes of corporations. 

TEXAS. 

By act of 1891 and an amendment in 1893 Texas greatly modified 
the doctrine as to railroad employees by declaring that employees 
having the authority of superintendence, control, or command of 
other persons in the employment or with the authority to direct any 
other employee in the performance of the duty of such employee are 
not fellow-servants, and that employees engaged in different depart- 
ments are not fellow-servants. (Texas Revised Statutes, 1895, sees. 
4560 F, 4660 G, 4560 H.) 

In 1897 these provisions were also made to apply to street railways. 
(Texas Acts, 1897, ch. 6.) 

NEW MEXICO. 

In 1893 the Territory of New Mexico modified the doctrine as to 
railway corporations by making them liable for injuries received by 
employees, occurring or sustained in consequence oi any mismanage- 
ment, carelessness, neglect, default, or wrongful act of any agent or 
any employee of such corporation, while in the exercise oi their sev- 
eral duties, when such mismanagement, carelessness, neglect, default, 
or wrongful act of such employee or agent could have been avoided 
by such corporation through the exercise of reasonable care or dili- 
gence in the selection of competent employees, agents, or by not over- 
working said employees or requiring or allowing them to work an 
unusual or unreasonable number of hours. (New Mexico Compiled 
Laws, 1897, sec. 3216.) 

ARKANSAS. 

In 1893 Arkansas greatly modified the doctrine as to railroad em- 
ployees by declaring that employees having the authority or superin- 
tendence, control, or command of other persons in the employment or 
with the authority to direct any other employee in the performance 
of the duty of such employee are not fellow-servants, and that em- 
ployees engaged in different departments are not fellow-servants. 
(Arkansas Digest, 1894, sees. 6248-6250.) 

SOUTH CAROLINA. 

South Carolina, in its constitution as ratified in 1895, greatly modi- 
fied the doctrine as applied to railroad labor by declaring that an 
employee may recover for injuries received through the negligence of 
another employee having the right to control or direct the services of 
a party injured, and also when the injury results from the negligence 
of a fellow-servant engaged in another department of labor from 
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that of the party injured, or of a fellow-servant on another train of 
cars, or one engaged about a different piece of work. 

This section of the constitution also gives the legislature the au- 
thority to extend its provisions to other classes of employees. . (South 
Carolina Constitution, art. 9, sec. 15.) 

In 1901 the legislature extended the same rights to employees of 
street railways. (South Carolina Laws, 1901, act 405.) 

MISSOURI. 

In 1897 Missouri greatly modified the doctrine as applied to rail- 
roads by declaring employees intrusted by such corporation with the 
authority of superintendence, control, or command of other persons 
in the employ or service of such corporation, or with the authority 
to direct any other servant in the performance of any duty of such 
servant, or with the duty of inspection or other duty owing by the 
master to the servant, are not fellow-servants with such employees, 
and by saying that employees in any department or service are not 
fellow-servants with employees in any other department or service of 
such corporation. (Missouri Acts, 1897, p. 96.) 

NORTH CAROLINA. 

In 1897 North Carolina entirely abolished the doctrine as applied 
to railroads. (North Carolina Acts, 1897, vol. 2, ch. 56.) 

NORTH DAKOTA. 

In 1899 North Dakota greatly modified the doctrine as applied to 
railroads by giving employees the right to recover when injured 
through the negligence of any other employee while engaged in 
switching or operating trains. (North Dakota Acts, 1899, ch. 129.) 

ALABAMA. 

In 1885 Alabama greatly modified the doctrine as applied to all 
classes of employment, not confining itself to railroads alone, by 
makingemployers liable for the negligence of : 

(1) Persons intrusted by the employer with the duty of seeing that 
the way, works, machinery, or plant are in proper order. 

(2) Persons who have any superintendence intrusted to them by 
their employer. 

(3) Persons authorized to give the order or direction which occa- 
sioned the injury. 

(4) Persons acting in obedience to rules, regulations, or by-laws, 
obedience to which caused the accident. 

(5) Persons obeying particular instructions given by any person 
duly authorized in that behalf by the employer. 

(6) Persons in charge of any signal, points, locomotives, engines, 
switches, cars, or trains upon a railway, or upon any part of a track 
of a railway. (Alabama Code, 1897, sees. 1749-1750.) 



60 LIABILITY OF COMMON CARRIERS. 

MASSACHUSETTS. 

In 1887 Massachusetts greatly modified the doctrine as regards all 
classes of employment except domestic and farm laborers. 

This law was amended in 1892, 1893, and 1894. and as it now 
stands makes the employer liable for the negligence ior the following 
classes of servants : 

(1) Persons intrusted by the employer with the duty of seeing that 
the ways, works, or machinery were in proper condition. 

(2) Persons intrusted and exercising superintendence, whose sole 
and principal duty is that of superintendence. 

(3) Persons acting as superintendent with the authority and con- 
sent of the employer. • 

(4) Persons in charge of any signal, switch, locomotive, engine, 
or train upon a railroad. (Massachusetts Acts, 1887, ch. 270; also 
1893, ch. 359, and 1894, ch. 499.) 

INDIANA. 

In 1893 Indiana greatly modified the doctrine as applied to em- 
ployees of all corporations, except municipal, by declaring that such 
corporations are liable for the injuries received through the negli- 
gence of any person in the service of such corporation to whose order 
or direction the injured employee at the time of the injury was bound 
to conform and did conform; and where such injury resulted from 
the act or omission of any person done or made in obedience to any 
rule, regulation, or by-law of such corporation, or in obedience to the 
particular instructions given by any person delegated with the au- 
thority of the corporation in that behalf; also where such injury was 
caused by the negligence of any person in the service of the corpora- 
tion who has charge of any signal, telegraph office, switch yard, shop, 
roundhouse, locomotive engine, or train upon a railway, or where such 
injury was caused by the negligence of any person, coemployee, or 
fellow-servant engaged in the same common service in any of the sev- 
eral departments of the service of any such corporation, the said per- 
son, coemployee, or fellow-servant at the time acting in the place and 
performing the duty of the corporation in that behalf, and the person 
so injured obeying or conforming to the order of some superior at the 
time of such injury having authority to direct. (Indiana Annotated 
Statutes, 1894, sees. 7083, 7085, 7087', 7089.) 

COLORADO. 

In 1893 Colorado modified the doctrine somewhat, arid in 1901 it 
completely abolished the doctrine as applied to all classes of labor. 

UTAH. 

In 1896 Utah greatly modified the doctrine as regards all classes of 
employees by declaring that employees who are intrusted by their 
employers with the authority or superintendence, control, or com- 
mand of other persons in the employ or service of such employer, or 
with the authority to direct any other employee in the performance of 
any duties of such employer are not fellow -sgrvaats, and that all other 
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employees are not fellow-servants unless they are working together at 
the same time and place, to a common purpose, of the same grade of 
service, and neither of such persons are intrusted by such employer 
with any superintendence or control over his fellow-employees. (Utah 
Acts, 1896, ch. 24.) 

MARYLAND. 

In 1902 the legislature of Maryland passed a law which applies to 
coal and clay mines, quarries, steam and street railroads, and makes 
the employer liable to his employees for injuries caused through the 
negligence of his servants or employees, unless a certain plan of in- 
surance, which is laid down by the statute, is adopted. (Maryland 
Acts, 1902, ch. 139.). 

VIRGINIA. 

Section 12 of the Virginia constitution of 1902 abolished the doc- 
trine with reference to a large class of railroad employees and per- 
mits the general assembly to enlarge this class of employees and to 
extend these rights to employees of any firm or corporation. 

In 1902 the legislature enacted a law which greatly modified the 
doctrine as applied to railroad employees by making railroad corpora- 
tions liable to their employees for injuries receivea when such injury 
results from the wrongful act, neglect, or default of an agent or omcer 
of such corporation superior to the employee injured, or of a person 
employed by such corporation having the right to control or direct the 
services of such employee injured, or the services of the employee by 
whom he is injured; and also when such injury results from the 
wrongful act, neglect, or default of a coemployee engaged in another 
department of labor from that of the employee injured, or of a coem- 
ployee on another train of cars, or a coemployee who has charge of any 
switch, signal point, or locomotive engine, or who is charged with dis- 
patching trains or transmitting telegraph or telephonic orders. 

OREGON. 

In 1903 the legislature of Oregon enacted a law practically word for 
word the Virginia statute just quoted. 

MONTANA. 

The legislature of Montana, which is now sitting, has just passed 
an act which completely abolishes the doctrine as applied to railroad 
employees. 

PORTO RICO. 

The Revised Statutes of Porto Rico of 1902, section 322, provides 
that the employer shall be liable to the employee for injury by reason 
of the negligence of any person in the service of the employer who 
has charge of, physically controls, any signal, switch, locomotive 
engine, car, or train in motion, whether attached to an engine or not^ 
upon a railroad. 
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Section 2. 

Section 2 of this bill is a recognition of the doctrine of comparative 
negligence. 

The doctrine of contributory negligence, as applied by some of our 
courts, works great injustice to the employee, for the reason that no 
matter how grossly negligent the master may be, if the servant is 
in the slightest degree negligent he is debarred from recovery, and 
is therefore made to bear not only the burden of his own slight negli- 
gence, but also the burden of the master's gross negligence, thus 
Sermitting the master to go scot-free and not answer in the slightest 
egree for his gross negligence. 

It is not our desire to ask that an employee be paid for an injury 
that he alone is responsible for, but we do think gross negligence is 
worse than slight negligence, and the person guilty thereof should not 
be released from answering therefor simply because some one else 
is guilty of slight negligence. 

We believe such a rule has a tendency to make the master less vigi- 
lant regarding the safety of his servants. 

Some of the arguments against the fellow-servant doctrine can be 
applied with as much force against the doctrine of contributory 
negligence. 

The duties of an ordinary railroad employee are so exacting that 
he must work with both his head and hands, and many times when 
called upon to perform such duties his whole being is so absorbed 
and taken up with his work that he is liable to a slight degree to 
contribute to his own injury, but would not have done so had the 
master not been grossly negligent. 

Mr. Alexander. Give us one or two illustrations, so that we can 
get that down. 

Mr. Fuller. I will do that. 

For example, let us say a railroad company stretches a wire across 
the track and it is not high enough to clear a man on the top of a 
box car ; the company posts a bulletin on a bulletin board at a termi- 
nal 75 miles from the wire, in which the men are notified of the 
location of this wire. The brakeman starts out on his train, and 
about the time the train arrives at the place where the wire is stretched 
the engineer through the darkness sees the rear end of another train 
on the track a short distance ahead of him; he sounds the whistle 
for the brakeman to apply the brakes, the brakeman responds by 
climbing to the top of the train, and seeing the danger ahead his 
whole mind is taken uj> with the thought of stopping his train, and 
he speeds over the train in the darkness applying the brakes, the 
thought of the overhead wire having been thoroughly removed from 
his mind for the time being, and it strikes him and he is thrown 
beneath the cars and injured. If I mistake not, some of our courts 
would hold that he could not recover for the reason that he had been 
notified of the whereabouts of the wire, and he contributed to his own 
injury by exposing himself to it, this, too, in the face of the fact that 
the company was grossly negligent by not providing longer poles 
upon which to string this wire. 

Mr. Alexander. Mr. Fuller, is there any State court that holds 
that that should not be regarded as contributory negligence on tike 
part of the employee ? 
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Mr. Fuller. I am going to get to that. 

Mr. Alexander. Go ahead. 

Mr. Fuller. Now, another case. 

We will say that a switch stand is too close to the track ; it has been 
there for a long time and the train men know of the danger ; but sud- 
denly in the dark of night there is a call for brakes, and the brake- 
man swings out on the ladder on the outside of the car for the pur- 
pose of climbing to the top to apply the brakes, and this switch 
stand strikes him. I venture the assertion that some judges would 
say that he was guilty of contributory negligence, as he knew of the 
location of this switch stand and therefore was in a position to guard 
against it, regardless of the fact that the company was guilty of gross 
negligence in placing the switch stand so close to the track. 

In the case of Arrighi v. Denver and Rio Grande Railroad Com- 
pany (129 Fed. Rep., 347), Arrighi, a brakeman, in attempting to 
couple two cars equipped with link-and-pin couplers, which were 
being used in violation of the national safety appliance law, had his 
hand crushed. The evidence in the case does not show that he was 
in anywise negligent. He did nothing more than an ordinary, pru- 
dent man would have done under the circumstances, yet because he 
attempted to make this coupling which he was ordered to do the 
United States circuit court or appeals of the eighth circuit held that 
he was guilty of contributory negligence. 

In the case of Schlemmer v. Buffalo, Rochester and Pittsburg 
Railroad Company (207 Pa., 198) the evidence shows that the com- 
pany was transporting a steam-shovel car from the State of New 
York to a point in the State of Pennsylvania. The drawbar upon 
this steam-shovel car was of the old link-and-pin type, which was in 
violation of the national safety appliance law. It was also much 
lower than the drawbar on the caboose to which it was to be coupled, 
which was also a violation of that law. This drawbar was also under 
the car about 2 feet from the end. Schlemmer, a brakeman, was or- 
dered by his conductor to couple this steam-shovel car to the caboose, 
and in order \o do this he had to stoop down and contract himself to 
about one-half his natural height, and in this position, at about 9 
o'clock at night, with lamp in hand, he had to walk along under this 
steam-shovel car while it was moving, watch to see that he was not 
run down from behind by the wheels, and guide a long iron coupling 
bar, weighing 80 pounds, which was fastened in the drawbar on the 
steam-shovel car, into a slot only 2 inches wide in the automatic 
coupler on the caboose. He missed the coupling, and happened to 
raise his head a little too high, and the top of it was crushed between 
the steam-shovel car and the caboose, killing him instantly. His 
widow sought to recover damages, and the trial court held "that he 
was guilty of contributory negligence in not keeping his head down, 
and withheld the case from the jury, and this decision was affirmed 
by the supreme court of the State of Pennsylvania. 

Here was a case where the employer was grossly negligent and was 
also violating an act of Congress, yet because the poor brakeman, 
while laboring under these extraordinary disadvantages, happened 
to raise his head a little too high the employer is released from lia- 
bility. 

Here is another instance, and I get it from a public d<M\ixc&K&*. ^ 
was probably put in there unconsciously as an ragpm&T& o\v^3k\s>\s^ 
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but there is nothing more applicable. This comes from the Fifteenth 
Annual Keport of the Interstate Commerce Commission, page 71. 
In speaking of defective uncoupling appliances, and the number 
of men injured as the result thereof, the Commission says : 

The brakenian attempting to use it finds difficulty in using it. This often or 
usually happens while the car is in motion, so that the man has to run along- 
side of the train; and any unexpected delay or difficulty naturally draws his 
attention away from the ground and his footing, and thus leads him almost 
unconsciously to neglect his own safety. 

It is very easy to see how a man can contribute in some slight de- 
gree to his own injury. In a case of this kind I hold that a railroad 
company which is required by law to have its uncoupling rods in such 
condition that cars will couple and uncouple automatically is guilty 
of gross negligence, and that if a man as a result of having to work 
with those appliances unconsciously neglects his own footing or 
safety, as stated here, is guilty of no more than slight negligence, at 
least, and the company should be held to account for its own gross 
negligence. 

Should a brakeman refuse to work under these conditions he is dis- 
charged. I have here a list of countries which have legislation 
which permits a man to recover, even if he has been guilty of negli- 
gence. 

Mr. Tirrell. What is the phraseology of the law there? 

Mr. Parker. The laws of England are not in this? 

Mr. Fuller. No, sir; they are not. I will be glad, however, to 
furnish you a copy. 

Mr. Parker. Have you a copy of the various laws? 

Mr. Fuller. Yes, sir. Judge Littlefield has a copy. 

Mr. Parker. There is no printed copy, then ? 

Mr. Fuller. No, sir. 

Mr. Parker. What are you reading from ? 

Mr. Fuller. This is a synopsis of the laws of the different countries 
which I have prepared. 

Mr. Clayton. What is the nature of that document which you fur- 
nished to Mr. Littlefield ? 

Mr. Fuller. It is the seventeenth annual report of the bureau of 
labor statistics of the State of New York, and it gives a review of all 
the liability legislation in the world. 

Mr. Clayton. Is it a very lengthy document? 

Mr. Fuller. The matter pertaining to this subject takes up prob- 
ably 200 or 300 pages. 

Mr. Parker. What year? 

Mr. Fuller. I have forgotten the year. It is the seventeenth an- 
nual report. 

Mr. Parker. The seventeenth annual report of New York? 

Mr. Fuller. Yes, sir. 

Mr. Clayton. That is a summary that you have there? 

Mr. Fuller. Yes, sir ; this is my own language. 

ENGLAND. 

The English compensation act of 1897 makes the master liable 
unless the injury is attributable to the serious and willful misconduct 
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of the workman himself. And while the doctrine of contributory 
negligence is not entirely abolished, the burden of proof is shifted to 
the employer. 

GERMANY. 

The German compensation law makes the master liable even though 
the injury is brought about by the workman himself, the only ex- 
ception being when the accident was intentionally brought about by 
the workman. 

ITALY. 

The Italian law requires every accident to be compensated, but 
authorizes legal proceedings to secure reimbursement from a work- 
man guilty of willful misconduct. 

FRANCE. 

Under the French law the doctrine of contributory negligence does 
not operate wholly to defeat the workman, but only serves to reduce 
the amount of damages he shall receive, the amount being reduced 
according to the degree of his negligence, and if the accident was 
caused by the inexcusable neglect of the employer or his representa- 
tives it may be increased within certain limits. 

SWITZERLAND. 

The Swiss law provides that if the injured person was partially at 
fault the damages to be paid are to be correspondingly reduced, and 
the burden of proof is put upon the employer. 

RUSSIA. 

Under the Russian law contributory negligence does not bar a 
recovery, but only serves to diminish the amount of indemnity, and 
the burden of proof is put upon the employer. 

This shows that six foreign states have recognized the justice of the 
doctrine of comparative negligence. 

As to the doctrine in the United States, as I understand it, the 
doctrine of comparative negligence in this country was first recog- 
nized in Illinois, and it was the law of that State for a great many 
years. But within the last ten or fifteen years, at least, the courts of 
that State have decided that that doctrine is obsolete. But I under- 
stand that there has been a recent decision in which the supreme 
court of that State has given the employee some right, even if he was 
negligent. 

The doctrine, as laid down by Justice Schofield in Illinois in the 
case of Rockford, Rock Island and St. Louis Railway Company v. 
Delaney (82 HI., 196), is as follows: 

The rule of this court is that the relative degree of negligence, in oases of this 
kind, is a matter of comparison, and that the plaintiff may recover although 
his intestate was guilty of contributory negligence, provided the negligence of 
the intestate was slight and that of the defendant was gross in comparison with 
each other; and, consequently, if the intestate's negligence was not slight, and 
that of his defendant gross in comparison with each other, there oan be no re- 
covery. 

In the States of Georgia, Florida, Tennessee, and Kansas the osvucta \# 
have either followed the former Illinois rule ot ^Yoefc^^A. \x\&&- 
l c o—m — 5 
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pendentlyupon a parallel theory to a greater or less extent. In each 
of these States we find a rule upon the subject of contributory negli- 
gence which Beach says savors of the rule of comparative negligence. 
Section 3034 of the Georgia Code of 1895 reads : 

No person shall recover damages from a railroad company for injury to him- 
self or his property where the same is done by his consent or is caused by his 
own negligence. If the complainant and the agents of the company are both 
at fault the former may recover, but the damages shall be diminished by the 
jury in proportion to the amount of default attributable to him. 

Section 3830 of the same code reads: 

If the plaintiff by ordinary care could have avoided the consequences to him- 
self caused by the defendant's negligence, he is not entitled to recover. But in 
other cases the defendant is not relieved, although the plaintiff may in some way 
have contributed to the injury sustained. 

The supreme court of Georgia has not only repeatedly applied the 
principles laid down in these statutes, but has in some cases gone so 
far to apply the old Illinois rule. 

Section 1 of chapter 3744 of the Laws of Florida, approved June 7, 
1887, reads: 

That no person shall recover damages from a railroad company for injury to 
himself or his property when the same is done by his own consent or is caused 
by his own negligence. If the complainant and the agents of the company are 
both at fault the former may recover, but the damage shall be diminished by 
the jury trying the case in proportion to the amount of default attributable to 
him. 

The supreme court of Florida, in Florida Central and Peninsular 
Railroad Company v. Williams (37 Fla., 406), in construing this 
statute, held that: 

Its effect is to abrogate in Florida the old rule * * * that wholly relieved 
the defendant from all liability when contributory negligence on the part of the 
plaintiff was shown, and introduced here the modern doctrine of comparative 
negligence, by which the contributory negligence of the plaintiff does not wholly 
relieve the defendant from liability, but entitles him to credit only in reduction 
in the amount of his liability. 

This provision was carried into the Revised Statutes of 1892, and 
now stands as the law of that State in the form of section 2345. 

In Dush v. Fitzhugh (Lea 2, 307) the supreme court of Tennessee 
held: 

On the question of contributory negligence, the doctrine that any negligence 
whatever that remotely contributed to the accident or injury will preclude a 
recovery is not sustainable on principle. The sounder inquiry is, Whose conduct 
or neglect more immediately produced the injury done? If the injury was 
caused by the conduct, or was the immediate result of the conduct of the plain- 
tiff to which the wrong of the defendant did not contribute as an immediate 
cause, then plaintiff should not recover. If defendant was guilty of a wrong 
by which plaintiffs also in some degree was negligent, or contributed to the 
injury, it should go in mitigation of damages, but can not excuse or justify the 
wrong of the defendant. 

Such is the result of our cases. The principle is, the mere fact that one person 
is in the wrong does not necessarily discharge another from the observance of 
proper care toward him, or the duty of so exercising his own rights as not to do 
him unnecessary injury. 

In Railroad v. Walker (Heiskell 11, 383) the supreme court of Ten- 
nessee also held : 

Under statutory regulations, Code, sections 1166-1168, in regard to railroad 

companies and the decisions of this court interpreting them, in case of failure 

on the part of the railroad company to show that the precautions required have 
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been complied with, the company is liable for the injury resulting, although 
the observance of the requirements would not have prevented the injury and the 
injured party contributed to the damage by his own negligence. Yet his negli- 
gence may and should be looked to by the jury in mitigation of damages. 

We are of the opinion that the plaintiff contributed very greatly to the 
accident by his own negligence. We suppose the jury so thought and took this 
into consideration in assessing their damages, otherwise their verdict might have 
been larger. 

Affirm the judgment. 

In Kansas and Colorado Railway Company v. Peary (29 Kans., 
170, 180) the court said: 

While it is settled in this State that a party may recover for injuries done 
to him or his property, even if his negligence is slight, nevertheless this court 
has not adopted what is generally called the rule of comparative negligence. 

Chapter 139 of the Maryland Laws of 1902 provides that — 

If it appears that such injury or death was caused by the joint negligence of 
such employer, his servants, or employees on the one hand, and the negligence 
of the injured or deceased on the other hand, then the employer shall be liable 
for one-half of the damages sustained by such injury or death. 

Beach, although a critic of the old Illinois rule, speaks in these 
friendly terms of the rule in Georgia and Tennessee : 

Much may be said in favor of the rule which counts the plaintiff's negligence 
in mitigation of the damages in those cases which frequently arise wherein, on 
the one hand, a real injury has been suffered by the plaintiff by reason of the 
culpable negligence of the defendant, and yet where, on the other hand, the 
plaintiff's conduct was such as, to some extent, contribute to the injury, but in 
so small a degree that to impose upon him the entire loss seems not to take a 
just account of the defendant's negligence. In those cases which may be de- 
nominated " hard cases " the Georgia and Tennessee rule in mitigation of dam- 
ages, without necessarily sacrificing the principle upon which the law as to 
contributory negligence rests, is a rule against which, in respect of justice and 
humanity, nothing can be said. Where the severity of the general rule might 
refuse the plaintiff any remedy whatever, as the sheer injustice of the rule 
as laid down in Davies v. Mann would impose the whole liability upon the de- 
fendant, it is quite possible to conceive a case where the application of the rule 
which mitigates the damages in proportion to the plaintiff's misconduct, but 
does not decline to impose them at all, would work substantial justice between 
the parties. (Beach on Contributory Negligence, p. 136.) 

Shearman and Redfield on the Law of Negligence, fifth edition, 
page 158, in commenting on the rule in Georgia, Florida, and Ten- 
nessee, say : 

This is substantially an adoption of the admiralty rule, which is certainly 
nearer ideal justice, if juries could be trusted to act upon it. 

Mr. Chairman, we do not come of the school which has so little 
faith in our juries. This authority speaks of this as coming near 
ideal justice, but says that juries can not be trusted to administer it. 
We believe that the jury is just as safe to trust as the court. The 
jury comes fresh from the people, and it represents their views more 
than does the judge with all of his musty precedents. 

Doctor Wharton, in commending the old Roman law, under the 
title " Injuria non excusat injurian," says: 

No matter how negligent the plaintiff may have been, this does not excuse the 
defendant in negligently injuring him, if this injury could have been avoided 
by the exercise of the diligence good business men are accustomed to exercise 
in such matters ; nor can the plaintiff's culpa levissima bar his recovery. If it 
does there is no plaintiff who can recover, for there is wo Ywvwtfvw 9&fto\i \s> ^\&*^ 
culpa levissima is not imputable. (Wharton on ^egftgence,, *2A fcftu, ^. Vx^ 
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Mr. Wharton savs that this was a part of the law of Rome " when 
Rome embraced all civilization," and that the law of Rome — 

is the product of a practical and regulative jurisprudence, based, by the tenta- 
tive processes of centuries, on humanity as it really is, and so framed as to 
form a code for a nation which controlled in periods of high civilization the 
business of the globe. 

The following quotation is taken from a book issued by the State 
of Pennsylvania in the year 1901, and entitled " The Legal Relations 
between the Employed and Their Employers in Pennsylvania, Com- 
pared with the Relations Existing between Them in Other States," 
page 181 : 

Some States have attempted to establish another rule that merits considera- 
tion. It is an attempt to measure or compare the negligence on both sides, and 
then award judgment in favor of the least culpable. This doctrine has been 
scouted at in Pennsylvania, but it has been adopted in Illinois and Georgia, and 
is gaining ground. Such a strong principle of justice underlies it that it com- 
mends itself to many. 

Beach, in defining the doctrine of comparative negligence, says : 

Reduced to a canon, it amounts to this : Slight negligence on the part of the 
plaintiff * * * is not a defense to gross negligence on the part of the 
defendant. 

Shearman and Redfield on the Law of Negligence, fourth edition, 
57, define the degrees of negligence thus : 

Gross negligence is want of slight care ; ordinary negligence is want of ordi- 
nary care, and slight negligence is want of great care. 

In Louisville, etc., R. Co. v. Robinson (4 Bush, 507, 509), in defin- 
ing gross negligence, Chief Justice Robertson, of Kentucky, said : 

Gross neglect is either an intention to wrong or such a reckless disregard of 
security and right as to imply bad faith, and therefore squints at fraud and Is 
tantamount to the magna culpa of the civil law, which in some respects is quasi 
criminal. 

Mr. Chairman, we believe our proposition is fair. It makes each 
man who is guilty of negligence responsible for what negligence he 
has been guilty of, and we think that is no more than right. We 
believe also that if it is enacted into law it will not only give em- 
ployees greater rights in the courts, but will also tend to lessen the 
number of accidents, for if railroad companies are held to account for 
their gross negligence where heretofore they have been allowed to go 
free it will cause them to throw greater safeguards around the lives 
and limbs of their employees. 

Mr. Gillett. Do I understand you that the amendments you sug- 
gested this morning are intended to cover the law of these States that 
you have just referred to?* 

Mr. Fuller. Yes, sir ; with this provision added, that all questions 
of negligence and contributory negligence shall be submitted to the 
jury. 

Mr. Gillett. That is all right. 

Mr. Fuller. Under the Constitution we have that right now. 

Mr. Gillett. It is the law now. 

Mr. Fuller. But some of our judges seem to think they have not 

enough duties to perform without helping the jury out, and they have 

arrogated to themselves the duty of passing upon questions of con- 

tributory negligence as questions of law rather iY\a,n <\vx^i\oT\s <*£ fact. 
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Mr. Birdsall. How does your proposed amendment help that 
proposition ? 

Mr. Fuller. We say that all questions as to contributory negli- 
gence shall be submitted to the jury. 

Mr. Birdsall. Is it not a question for the courts to say whether 
there is a question of that kind to be submitted ? 

Mr. Fuller. We have understood that is a question for the jury 
to find out, whether there is contributory negligence or not. 

Mr. Tirrell. The courts generally, where they have taken the case 
from the jury, have said that there was no evidence to sustain the 
case of the plaintiff. 

Mr. Fuller. As I understand it now, the Constitution requires 
that questions of fact shall be submitted to the jury and that the 
citizen is entitled to have a jury pass upon them. 
" Mr. Gillett. You think that this will help the bill? 

Mr.* Fuller. I think so. I think if that statute is put before a 
judge and plead by counsel for the plaintiff it will have some effect. 

The object of section 3 of this bill is to prevent the master from 
releasing himself from his liability under sections 1 and 2 through 
contracts of employment and insurance. Unless this be done the 
object of this whole legislation would fall flat, for the reason that the 
railroad companies before employing a man would make him sign a 
contract agreeing to relieve them from liability for injury. 

Train baggage masters, in addition to their regular duties per- 
formed for railroad companies, are also often required to handle 
express, and the following is a sample of the release contracts which 
they are required to sign. I will only quote a few extracts from 
these contracts, and will submit the whole contract as a part of my 
testimony. This is from an application of the American Express 
Companv : 

And whereas such express company, under its contracts with many of the 
corporations and persons owning or operating such railroad, stage, and steam- 
boat lines, is or may be obligated to indemnify and save harmless such corpora- 
tions and persons from and against all claims for injuries sustained by its 
employees : 

Now, therefore, in consideration of the premises and of my said employment, 
I do hereby assume all risk of accidents and injuries which I shall meet with 
or sustain in the course of my employment, whether occasioned or resulting 
by or from the gross or other negligence of any corporation or person engaged 
in any manner in operating any railroad or vessel, or vehicle, or of any employee 
of any such corporation or person, or otherwise, and whether resulting in my 
death or otherwise. 

He has got to agree to release the railroad company from gross 
negligence. 

Mr. Clayton. Has any court upheld that sort of an enactment? 

Mr. Fuller. Yes; they .have upheld that sort of an agreement. 
It has been upheld by the Supreme Court of the United States. 
[Beading:] 

And I do hereby agree to indemnify and save harmless the American Express 
Company of and from any and all claims which may be made against it at any 
time by any corporation or person under any agreement which it has made or 
may hereafter make, arising out of any claim or recovery upon my part, or the 
part of my representatives, for damages sustained by reason of my injury or 
death, whether such injury or death result from the gross negligence of any per- 
son or corporation, or of any employee of any person or coyyjoysAXotl, ort <aM>aast- 
wise. 
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And I hereby bind myself, my heirs, executors, and administrators with the 
payment to such express company, upon demand, of any sum which it may be 
compelled to pay in consequence of any such claim, or in defending the same, 
including all counsel fees and expenses of litigation connected therewith. 

He has got to sign an agreement to pay the expense to prosecute 
the case against himself. [Reading:] 

I do further agree that in case I shall at any time suffer any such injury, I 
will at once, without demand, and at my own expense, execute and deliver to 
the corporation or persons owning or operating the railroad, stage, or steamboat 
line upon which I shall be so injured a good and sufficient release, under my 
hand and seal, of all claims, demands, and causes of action arising out of such 
injury, or connected with or resulting therefrom. 

Here is a copy of an application for employment which is used by 
one of the big railroads of the country — the Santa Fe — and I will only 
quote a part of it. It fills several pages. This man is required to 
sign before he gets into the employment of the road, and before h'e 
knows the road. Here is what he has got to say " yes " to. 

Mr. Brantley. Do not most of the States forbid the kind of con- 
tract you refer to ? 

Mr. Fuller. Yes, sir. 

Mr. Brantley. And has any respectable court ever held that a 
man must waive his right to the damage before the injury occurs? 

Mr. Fuller. Yes, sir. 

Mr. Brantley. I would like to know what court it is. 

Mr. Fuller. I will cite you the decision of the Supreme Court in 
the case of Voight v. Baltimore and Ohio Southwestern Railroad 
Company (176 U. S., p. 498) . 

Mr. Henry. Where did that injury occur? 

Mr. Fuller. It has been a good while since I went over the decision 
and I have forgotten; but it is the case of an express messenger in 
the employment of an express company. 

Mr. Clayton. You say that the courts have upheld a contract 
waiving damages previous to the injury, made by a railroad company 
excusing itseli from gross negligence? 

Mr. Fuller. I think so ; in this decision I have cited 

Mr. Gillett. Is not the decision that you have cited where the man 
was in the employ of an express company ? 

Mr. Fuller. Yes, sir. 

Mr. Gillett. And his right of action was against the railroad com- 
pany ? 

Mr. Fuller. I think so. 

Mr. Gillett. Was there not an arrangement that the railroad 
would not be responsible for the employees of the express company ? 

Mr. Fuller. Yes, sir. 

Mr. Gillett. And he was not, at the time of his injury, the em- 
ployee of the railroad company ? 

Mr. Fuller. And it was through one of these applications that I 
have just cited. Now, I will say, in order to have everything right 
on that, that this application that I have read of the American Ex- 
press Company is not only presented to employees who also act as 
baggage masters, but it is the contract that they require of all of 
their express messengers. 

To return to this Santa Fe application : 
30. Do you understand that this company does not block frogs, guard rails, 
or switches, and do you agree to assume the risks tneTetcom^. 
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35. Do you know that it is dangerous to stand erect upon cars, and especially 
cars above average height, while passing over, through, or under bridges or 
viaducts at which there are no telltales or other warnings, as follows? 

Xow, here is a list of 50 of these bridges between certain mileposts 
over their hundreds of miles of road, which a man has to say he 
knows the location of, and that he releases them from the liability 
of injury which may happen to him from them. How is a man to 
know all that? But he must sign this or he does not get employ- 
ment. [Reading:] 

And do you agree to assume the risk therefrom, and from such other bridges, 
viaducts, or other overhead obstructions which may be noted from time to time 
on the time card, and do you acknowledge actual notice of all of the same, and 
that in some of said overhead bridges some of the overhead braces are lower 
than others? 

Do you agree that you will not assume that anything is safe? 

I do not think they would ask that of a passenger to whom they are 
advertising for trade. 

Mr. Pearre. What railroad is that ? 

Mr. Fuller. The Santa Fe. This is a special form. It savs, 
44 Form 1692— Special." [Reading:] 

Do you understand that it is expressly agreed by the company that it is your 
right and duty, under all circumstances, to take sufficient time before exposing 
yourself, to make such examinations as you have here agreed to, and to refuse 
to obey any order which would expose you to danger? . 

Now, on the face of it that looks right, but any man who has 
worked for a railroad company will bear testimony to this fact, that 
if a man took the time to inspect all of the machinery, cars, and 
appliances that he is required to work with, he could not get a job 
oi railroading, or at least he could not retain such a job anywhere 
in the United States. 

Mr. Clayton. He would not have much time to do anything else? 

Mr. Fuller. No, sir ; he would not have any time. 

That is the condition, and it is unfair to make a man sign that kind 
of an agreement, because the man who makes him agree to it knows 
that he can not live up to it. [Reading:] 

37. Do you understand that if you are injured in any manner while in the 
service of this company, that you will not be allowed to return to the service of 
the said company, in any capacity, until you have executed a release or made 
satisfactory settlement with the proper officer? . * * * 

He has got to release them for every injury before he can return 
to work, regardless of whether it was the result of their gross negli- 
gence or not. [Reading :] 

Do you understand that this company does not have all its main tracks, side 
and spur tracks ballasted or surfaced? 

This is evidence of their own guilt. It is the duty of a railroad to 
have its tracks properly surfaced and ballasted. [Reading:] 

39. Do you understand that this company does not have all its main tracks, 
side and spur tracks ballasted or surfaced, and that the tracks are liable to 
have slivers on the rail, and that there are open and surface cattle guards and 
open culverts in the main tracks and in side and spur tracks, of all of which 
you accept notice and agree to particularly advise yourself thereof and to 
assume the risk therefrom? . 

40. Do you understand and agree that no officer or employee of this company 
is authorized to request or require you to use defective tracks, cars, machinery, 
or appliances of any kind, except at your own risk of incurs XhfeTOfcrom'l 
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They acknowledge that they have that kind of thing, and here they 
want him to say that nobody is required to use them. 

Mr. Pearre. Do they not thereby give notice to the applicant for 
employment that these things exist ? Do you blame the company for 
that? 

Mr. Fuller. But they acknowledge in this application that noth- 
ing is safe, and still they want a man to say that they do not require 
him to work with anything unsafe. 

Mr. Pearre. Is there anything at all that requires any citizen to 
become an applicant for employment with a railroad company ? 

Mr. Fuller. No; there is not; but so long as he lives, and has 
learned that trade, he naturally wants to follow it. We at one 
time thought that we had a right to work and quit when we pleased, 
but in recent years even that has been denied us by Federal judges. 
But, notwithstanding this, we assume at this time that we have a 
right to work or quit, and we shall contend for it. I simply cite 
this to show. the advantages taken of the men. You take a man who 
applies for employment; at that time he is acting alone, and is at a 
disadvantage with the employer. When he once gets into the em- 
ployment the bond of union with his fellow employees is formed, 
and they act in unison, and he is not standing alone. An attempt 
was made by the Southern Pacific Company to enforce a relief asso- 
ciation upon the men a few years ago, and they could not do it. 
The men would not have it. But when they get each man individ-. 
ually, when he needs the job and is looking for one, of course he is 
unable to help himself, and he must either sign these contracts or 
not get employment. 

Mr. Pearre. No man would favor a law just to give authority to 
railroads to make men work on the railroads, to levy upon the popu- 
lation to get men to work upon the railroads. You would not favor 
such a law as that ? 

Mr. Fuller. Undoubtedly we would not favor it. 

Mr. Pearre. I say you wouljd not. 

Mr. Fuller. No; we would not. We have been fighting for the 
last ten or fifteen years to maintain our right to work for whom 
we please and when we please, but some of our Federal judges 
seemed to think they ought to tell us when we could quit. 

Mr. Gillett. Have you any decisions of any supreme court that 
a contract of that kind entered into was a bar to damages for an 
accident where the employer was guilty of negligence? 

Mr. Fuller. I think the decision of the United States Supreme 
Court in the Voight case came near to it. 

Mr. Clayton. That contract enumerates every possible danger 
that may come to the employee during his service on the railroad ? 

Mr. Fuller. Yes, sir. 

Mr. Clayton. And your complaint is that if the provisions of that 
contract, excusatory in their nature, are enforcible against the rail- 
roads, there is no possible case in which an employee can recover 
damages for injury? 

Mr. Fuller. Yes, sir. 

Mr. Clayton. And do I understand you to say that the courts have 
upheld such a contract as that ? 

Mr. Fuller. Yes; and I have cited the decision. 
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Mr. Gbllett. That decision is a little differently made, I think. 

Mr. Fuller. In this decision of Voight v. Baltimore and Ohio 
Southwestern Railroad Company 

Mr. Alexander. I have that decision right here, and I will read a 
half a dozen lines. 

Mr. Fuller. I will be glad to have you read it. 

Mr. Alexander. Voight, the employee, is the defendant," and the 
court says : 

Voight made application to said express company in writing to be employed by 
it as express messenger on the railroad of a company, between which and such 
express company a contract as aforesaid existed, and such applicant, pursuant 
to his application, was employed by the express company under a contract in 
writing, signed by him and it, whereby it was agreed between him and the express 
company that he did assume the risk of all accident or injury he might sustain in 
the course of said employment, whether occasioned by negligence or otherwise, 
and did undertake and agree to indemnify and hold harmless said express com- 
pany from any and all claims that might be made against it arising out of any 
claim or recovery on his part for any damages sustained by him by reason of 
any injury, whether such damages resulted from negligent or otherwise, and to 
pay said express company on demand any sum which it might be compelled to 
pay in consequence of any such claim, and to execute and deliver to said rail- 
road company a good and sufficient release under his hand and seal of all claims 
and demands and causes of action arising out of or in any manner connected 
with said employment, and expressly ratified the agreement aforesaid between 
said express company and said railroad company. Held, that Voight, occupying 
an express car as a messenger in charge of express matter, in pursuance of the 
contract between the companies, was not a passenger within the meaning of 
the case of Railroad Company r. Lockwood (17 Wall.. 357) ; that he was not 
constrained to enter into the contract whereby the railroad company was ex- 
onerated from liability to him, but entered into the same freely and voluntarily, 
and obtained the benefit of it by securing his appointment as such messenger; 
and that such a contract did not contravene public policy. 

Mr. Fuller. I think that substantiates my claim. 

Mr. Smith. That comes very near substantiating what Mr. Fuller 
said about it. 

Mr. Fuller. Just one more clause from this Santa Fe contract, and 
I will submit the rest without reading it. [Reading:] 

41. Do you understand that this company desires to employ only experienced 
men in its service, and do you state that you are aware of the hazards and dan- 
gers of the business, and agree to rely upon your coemployees, and not upon the 
company, for information as to any or all things, including the character of any 
kinds of machinery and appliances which would render your work dangerous 
or subject you to injury* or which may be necessary to the proper performance 
of your duty ; and do you waive any responsibility whatever on the part of the 
company or its officers touching the matters herein referred to, and that this 
shall apply to any position to which you may now or hereafter be assigned? 

Mr. Chairman and members of the committee, the common-law 
rule, without any statutory enactment at all, requires or puts the duty 
upon an employer to make his employee acquainted with the condi- 
tions under which he is to work and to warn him of dangers, and so 
forth. In this application the whole burden of responsibility is 
shifted onto the employee and his fellow-workmen. They want him 
to depend upon his own information and what he gets from other 
employees as to his safety and as to all things, as it plainly states. 

I will say that while the Supreme Court has upheld these con- 
tracts, the courts have held that they could be declared void by 
statute. Take, for instance. O'Brien v. The Chicago and North- 
western Railroad Company (Fed. Rep. Dig. Cols., 1464, 1AWS • ^^ 
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memory serves me right, that case came up in Iowa, and I think was 
decided by Judge Shiras. 

So much for the contract of employment. And in addition to this, 
several roads in the country operate what are known as relief depart- 
ments. Some of them carry the misnomer " voluntary," but in effect 
they are .compulsory. One road in particular that I know of makes 
no bones about requiring its employees to join, about saying that 
its employees have got to join this association in order to get employ- 
ment, notwithstanding the fact that it is contrary to law to do so. 
These relief departments are operated in this way: The company 
makes the man agree in most cases before he gets employment to 
join the relief department. Some of them tell him in so many words 
that he has got to do it. He does not get employment unless he does. 
Others go about it in a different way, but the effect is the same. 
When he comes up and asks for employment he does not ask for any 
membership in a relief department, but they hand him, along with 
his application for employment, an application to go into the relief 
department, and if he does not agree to go into it, why, he does not 
pass the medical examination, or something of that kind. He does 
not get the job, as a rule. 

To briefly state it, these relief departments are operated in this way : 
A man in his application has to agree to let the company keep out of 
his wages a certain amount every month. He has to agree to that, 
but they call it a " contribution." I always supposed that a contribu- 
tion was what came from a man's pocket of his own free will ; but 
they used the word "contribution" in this .case because it looked 
better. But its application in this case was so extraordinary that 
they had to in their rules go to work and define what " voluntary " 
means, and their definition to a man who understands it means " com- 
pulsion." He must agree to do it. He agrees in that application that 
m consideration of the company's agreeing to make good any short- 
age in the fund from which he is to receive benefits that upon accept- 
ance of those benefits he will release the employer from all liability 
for his injury. 

Prof. Emory Johnson, of the University of Pennsylvania, who was 
also in the employ of the United States Industrial Commission, and, 
I believe, prepared a large part of the matter for one of their reports, 
testified before the Commission that he had made an investigation 01 
these relief associations, and he found that the employees contributed 
between four-fifths and five-sixths of the money which went to make 
up these funds. That is a little over 80 per cent, if I am right. 

Now, a man enters thes employment. He pays them this money or 
gives them authority to keep it out of his wages. They build up a 
fund, and he and his fellow-employees pay over 80 per cent of it ; and 
if he gets injured, he has already signed an agreement that if he 
brings suit he releases the relief department. He can not get any- 
thing out of that. If he chooses to take money out of the relief de- 
partment, according to its laws — so much per day, for instance, when 
he is off duty — then he can not sue, and then and there signs the 
agreement that he will not sue, and waives all rights. It matters not 
which way a man decides, he is either stripped of the money he has 
put into the relief or he is deprived of his legal rights in the courts. 
And I do not think that is a fair proposition. . 
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It has been argued before committees of State legislatures that the 
employees were in favor of these relief associations, and in States 
where there have been attempts made to legislate against them the 
companies have always been able to get some employees to go there 
and oppose the bills. In preparing my argument for the industrial 
commission on this subject I decided I would not rely on. anv infor- 
mation that I had received in an offhanded way, but that t would 
put myself in communication with the men on these roads which had 
these departments and who were members of them. And I did. I 
communicated with men all along the Pennsylvania Railroad and the 
Baltimore and Ohio Railroad and got their views, and I have a copy 
of my statement to the commission here, and I will submit it to the 
committee. It shows that nearly 100 per cent of those men say that in 
their opinion the objects of those relief associations are not benevo- 
lent, but that they are for the purpose of alienating the men from the 
labor organizations, and for the purpose of relieving the companies 
of liability for injuries. Practically 100 per cent agre£ to that I 
submitted several questions to them, and their answers are all ar- 
ranged by tables here, and they show that while the companies claim 
that these associations are voluntary they are really compulsory. 

I will just quote two or three of the letters that I got. Here is a 
letter from an employee of the Pennsylvania Railroad : 

" Pennsylvania Railroad, 
" West Jersey 'and Seashore Division, 

"Woodbury, X. J.. March 20. 1900. 
" To all Foremen. Salem Branch and Bridgeton Branch: 

"You will arrange to increase your force April 1, one (1) more laborer, mak- 
ing a total of three (3) laborers, at 12 cents per hour. Condition of employ- 
ment of this man is that he join the relief fund : also give their full names. 
" Yours, truly, 

" , Supervisor." 

Here is another one : 

" Pennsylvania Railroad, 
" West Jersey and Seashore Division, 

"Woodbury, January 80, 1900. 



" Dear Sir : I think by this time you have been able to judge if will 

suit you in the gang. 

" Please get him to join the relief fund at once. If he will not, get another 
man that will. 

" Yours, truly, " , Supervisor" 

These are samples. The Pennsylvania Eailroad claims that it is 
voluntary. Mr. Cowan, president of the Baltimore and Ohio Rail- 
road Company, stated to the Industrial Commission that if a man 
would not join the relief he did not get his job. 

Now, I want to call your attention to the fact that Congress has 
already legislated against these reliefs. The national arbitration 
law of June 1, 1898, has this provision, and this law was passed before 
these supervisors sent those fetters to the men saying that they must 
get the men into the relief or they would not be employed : 

That any employer subject to the provisions of this act, and any officer, 
agent, or receiver of such employer * * * who shall require any employee 
or any person seeking employment, as a condition of such employment, to enter 
into a contract whereby such employee or applicant for employment shall agree 
to contribute to any fund for charitable, social, or beneficial purposes, to ^feteaafe 
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such employer from legal liability for any personal injury by reason of any 
benefit received from such fund beyond the proportion of the benefit arising 
from the employer's contribution to such fund, * * * is hereby declared to 
be guilty of a misdemeanor. 

This act was cited to President Cowan, of the Baltimore and Ohio 
Railroad, when he appeared before the Industrial Commission. He 
said, " That law does not affect us." But the Commissioners thought 
that it did, and they said, " Do you not think, as a lawyer, so long as 
it is a law there, and has not been declared unconstitutional, you 
ought to live up to it ? " 

He said : " !N o. The only way you could find whether a law was 
unconstitutional or not would be to violate it." So they have been 
violating it, and the Baltimore and Ohio Railroad makes no bones 
about it. The Pennsylvania Railroad has been a little smoother, but 
the truth comes to light. They are sure to get the employees of the 
most hazardous occupations in these departments, because there is 
where the most damage suits arise; and there was a time when sec- 
tion men did not have to join, but they are now after them. I have 
here a clipping from the Pittsburg Post of July 18, 1905. It reads 
as follows: 

Get laborers into relief. A systematic campaign to get the foreigners em- 
ployed on the section and other laboring gangs of the Pennsylvania lines west 
into. the voluntary relief department has been inaugurated. Special employees 
of the relief department are rounding up the foreigners and sending them to 
the medical examiners' office. The move is for the purpose of increasing the 
membership of the relief. Road men are practically compelled to be members, 
but heretofore the maintenance of way employees have been allowed more 
option. Several hundred examinations for new memberships are being made 
weekly, and a large percentage of those examined are enrolled. 

Here is another clipping from the same paper a few months later. 
I suppose this was after they " rounded " them up. It reads : 

Accessions to the membership of the voluntary relief department of the 
Pennsylvania lines east of Pittsburg and Erie during the summer have brought 
the total up to a higher figure than ever before in the history of the organiza- 
tion, which had its inception February 15, 1886. 

There is no doubt that these roads are openly violating the law of 
Congress to-day. Other States which have legislated on this question 
have passed provisions in the legislation providing that these con- 
tracts are illegal. 

To show you that the object of these relief contracts is not to bene- 
fit the employees, several years ago in the State of Iowa what is 
known as the Temple amendment was proposed there, and it sought 
to make these contracts illegal; and I guess there has never been a 
worse fight in the State over a piece of legislation in recent years 
than there was there. The employees contended for it during two 
sessions of the legislature, and it was finally adopted, and what we 
are asking you to do in this bill is practically what Iowa did. 

Mr. Palmer. How much money do they pay out every year for 
relief ? 

Mr. Fuller. I do not know about that. I do not know how much. 

Mr. Palmer. Do they not publish some kind of a statement? 

Mr. Fuller. Yes, sir; they do. In the various newspapers they 
tell how much the relief has paid out, but they do not tell how mucn 
has been taken in. The railroad is given all the credit, notwithstand- 
mg it pays less than 20 per cent of it. 
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In addition to that, it is my understanding that the superannuation 
payments of the Pennsylvania Railroad are taken out of this fund. 

Mr. Palmer. What do you mean by the superannuation fund ? 

Mr. Fuller. They retire old employees. 

Mr. Palmer. Pay them something as long as they live ? 

Mr. Fuller. Yes, sir. 

Mr. Clayton. They pay them an annuity, do they not? 

Mr. Fuller. They give them some money that they and their fel- 
low-employees have laid up. 

Mr. Palmer. That is more in the nature of and analogous to insur- 
ance, is it not ? 

Mr. Fuller. If they leave the service of the company at any time 
they are not entitled to any benefits. They can not even be a member 
of the relief if they leave the service. 

Mr. Tirrell. Is there not some special stipulation as to how much 
the railroads shall pay in and how much the men shall pay in to make 
this fund? 

Mr. Fuller. Here is the way it is done: They agree that when a 
man is injured they will allow him so much a day for the time he is 
disabled from duty, and he is to pay a certain amount per month to 
entitle him to it. It is said by the company that the money he and 
his fellow-employees pay in does not quite meet the expenses of this 
fund, and the company agrees to make good the deficiency, and 
through that agreement the courts have held that they can be relieved 
from the liability. 

Mr. Alexander. Has any legislation in any State gone as far as 
your section 3 ? 

Mr. Fuller. Yes, sir; I believe, several States. I recall Iowa and 
South Carolina. South Carolina goes further. 

Mr. Alexander. You need not refer to it. I simply asked you the 
question. 

Mr. Fuller. This bill of ours simply says this : 

That no contract of employment, relief, benefit, insurance, or indemnity for 
injury or death entered into by or on behalf of any employee, nor the acceptance 
of any such insurance, relief benefit, or indemnity by the person entitled 
thereto, * shall constitute any bar or defense to any action brought to recover 
damages for personal injuries to or death of such employee : Provided, hoxcever, 
That upon the trial of such action against any such common carrier by rail- 
road the defendant may set off therein any sum it has contributed toward any 
insurance, relief benefit, or indemnity that may have been paid to the injured 
employee, or, in case of his death, to his heirs at law. 

By the way, the words " personal representative " ought to go in 
there instead of " heirs at law," as they did in the other place, 

Mr. Smith. Why do you put " personal representative " in there? 

Mr. Fuller. We have been advised that it is the proper term. 

Mr. Gellett. Many of the States use both. 

Mr. Smith. The personal representative is the person who qualifies 
as the legal representative of the estate of the deceased. 

Mr. Fuller. I understand that to be the " legal representative." 
This is " personal representative." 

(The statement of Mr. Fuller was interrupted at this point to allow 
Mr. Gompers to address the committee.) 
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STATEMENT OP ME. SAMUEL GOMPERS. 

The Chairman. Please give your address to the stenographer. 

Mr. Gompers. 423^25 G street, Washington, D. C. 

The Chairman. Proceed, Mr. Gompers. 

Mr. Gompers. At this time, Mr. Chairman and gentlemen, I simply 
desire to express for the organization which I in part represent — the 
American Federation of Labor — our hearty indorsement of the bill 
which is under consideration by the committee, and which has been so 
splendidly defended by Mr. Fuller of the railway organizations. 

It was my intention at the appropriate time to ask the indulgence 
of the committee to say something in support of the bill, but because 
of its able presentation and defense by Mr. Fuller, as well as the fact, 
that must be patent to you, that I am suffering from a very severe 
cold, I would prefer not to say more than a word or two in support 
of the bill at this time, reserving for some later date, if circumstances 
may require it and it shall meet with the will of the committee, any 
further statement that I want to make. 

Let me say this in connection with the principle of the bill : Neither 
the men on the roads nor the men who are making application for em- 
ployment on the roads want the employers' money for damages for in- 
jury. They do not want the employers' money to go to the families 
of injured or killed workmen. But what we want is that the penaliz- 
ing of these employers shall be sufficient warranty for them to take 
that precaution for the protection of life and limb; and wherever 
there has been any law upon the statute books that has tended toward 
this species of legislation, it has resulted not so much in mulcting the 
employers in damages as it has in a marked decrease of accidents and 
deaths. 

A question was asked of Mr. Fuller, and I can apprehend that by 
reason of his desire to complete his argument in the shortest possible 
time he may not have had the opportunity to present his answer. 
That is the question as to an employee accepting employment under 
conditions prescribed in applications of the sort that Mr. Fuller has 
read to you. We, too, assume that it is not necessary for hinrto have 
taken that employment ; and as has been read to you, the court by a 
decision, an opinion, held that the entering into such an agreement by 
a workman that receives the appointment and employment and wages 
was a consideration upon which he entered into the employment and 
was a bar against a suit or securing damages in a suit. Of course it 
is not essential for him to enter into such an. agreement. But the 
man who has, as Mr. Fuller stated, learned one trade or calling or 
vocation and finds that if he declines to enter into an agreement as a 
condition precedent to his employment because the terms are repug- 
nant to him and his interests, and for that reason does not enter into 
such employment, finds himself without employment and goes else- 
where and finds the same condition confronting him, that he must 
sign an agreement of the same sort or enter into some arrangement 
equally binding and surrendering the rights of his heirs. It is very 
easy for those of us who may be so placed and so conditioned in lire 
that we can, if one sort of employment does not suit our interests or 
convenience or tastes, to change it. But it is quite different when the 
matter applies to the wage-earner, who has to sign an agreement of 



LIABILITY OF COMMON CAKRIEBS. 79 

12 cents an hour for his wages and who must accept work, hazardous, 
dangerous work, for long hours — ten hours a day — at the munificent 
figure of 12 cents an hour, and then voluntarily joins one of these 
associations that mulcts him every pay day in order that he may by 
his own act create a bar against himself or his making a claim upon 
the employer for gross negligence. 

Yes; of course the company, the employers, have no right to levy 
upon the population for their employees. But when the courts deny 
the right of workmen to take action to defend their rights and in effect 
declare that there is some sort of property right that a company has 
in the labor of .its employees, then there is still another phase of that 
question, and it throws another light upon it. I believe with Mr. 
Fuller as to the provision of this bill which specifically states that the 
matter of contributory negligence shall be determined by the jury. 
Apart from the general declaration that matters of this sort shall be 
determined by the jury, it will be a specific direction to the judges that 
the purpose of that provision in the law is that the judge shall hot 
determine the question of fact, but that it shall be left, and must be 
left, to the jury. 

I can not continue any longer, and I suppose that I have already 
taken my five minutes, and if the circumstances should warrant and 
you will grant it, I trust that I may have the privilege of again 
addressing the committee upon this subject. 

(At this point the committee went into executive session, at the 
conclusion of which the committee took a recess until 2 o'clock p. m.) 

AFTERNOON SESSION. 

The committee met at 2 o'clock p. }m., pursuant to the taking of 
recess, Hon. John J. Jenkins (chairman) in the chair. 

The Chairman. Mr. Fuller, are you ready to continue your ar- 
gument ? 

Mr. Fuller. Yes, sir. 

STATEMENT OP ME. H. R. FULLER— Continued. 

Mr. Fuller. Expecting the opponents of this bill to follow the 
course which they have previously followed before legislative com- 
mittees in claiming that membership in these relief associations is 
not compulsory, I want to add a little more on that subject. Prof. 
Emory Johnson, of whom I spoke before this morning, in his testi- 
money before the Industrial Commission made this statement : 

* * * A prominent official of an important railway corporation told me 
in a confidential conversation that he did not care whether the membership 
in relief associations was compulsory or not. At that time his railway made 
membership in his association compulsory; but he stated that he did not care 
whether it was compulsory to join the association or not, for the reason that 
the indirect pressure that the corporation could bring to bear would accomplish 
the same result. 

After making this statement he was asked this question : " Did they force 
the employees? " To this question he answered : " Yes." 

I have here a copy of the application of the Baltimore and Ohio 
relief department at that time, and I will read a small portion of it: 

I, . of , in the county of and State of , de- 
siring to be employed in the service of the Baltimore and Ohio Railroad Com- 
pany as in the department, dVvteYcm, <\o YieHto? , ?v» w^ <aft- 

the conditions of such employment, apply for membera\iV\> Yn lYkfe x^Wftl teataofe. 
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and consent and agree to be bound by all the regulations of the relief depart- 
ment now in force and by any other regulations of said department hereafter 
adopted applicable to the relief feature. 

That shows conclusively, Mr. Chairman, that no matter what they 
may name these relief associations, membership in them is com- 
pulsory. 

A few years ago, after the fight in Iowa in which the Temple 
amendment passed, the Pennsylvania Railroad got rather solicitous 
about its relief association, and they had introduced in the Indiana 
legislature a bill to legalize these relief associations. 

Section 3 of the bill read as follows : 

Sec. 3. In case of personal injury to any employee or of his death while a 
member of any such relief department and entitled to benefits, he or his bene- 
ficiary named in the application for membership may accept the benefits from 
the relief fund in lieu and in bar of any damages resulting from such injury 
or death, and the acceptance of benefits from the relief fund to which such em- 
ployee or his beneficiary is entitled by reason of membership in the relief de- 
partment shall be a valid defense to any action for damages resulting from 
such injury or death, but nothing contained herein or in any contract of such 
employees shall operate to deprive him or his representatives of his or their 
right of action for damages resulting from such injury or death if such em- 
ployee or his beneficiary does not accept the benefits from such relief fund. 

Mr. Smith. What became of that? 

Mr. Fuller. I will finish that. Our representative looking after 
the interests of the railroad men at Indianapolis states that this bill 
was drawn by the attorney of the Pennsylvania Railroad in that 
city. The bill was introduced by Senator Hogate. It went before a 
committee, and the committee struck out that section and they re- 
ported favorably on its passage without that section, and the Senator 
who introduced it got up and moved to strike out the enacting clause 
of his own bill. 

I had a report of our own legislative committee on that, but I 
wanted it from some other authority, and I wrote to the secretary of 
state of Indiana, and I want to read you his answer. This is very 

short : 

Indianapolis, Ind., March 12, 1900, 
H. R. Fuller, Washington, D. C. 

Dear Sir : Replying to your favor of March 10, I beg to say that senate bill 
No. 335 was introduced into the general assembly by Hon. Enoch G. Hogate, a 
Republican senator. On February 24, 1899, the bill was called up by Mr. 
Hogate and read a third time by sections. Senator Minor, a Democrat, made 
the following motion : 

" I move you that senate bill No. 335 be referred to a committee of one and 
amended by striking out all of lines 11 and 12 after the word 4 death,' in section 
3," which motion prevailed. 

Senator Morris Winfield, a Democrat, from the district composed of Cass and 
Pulaski counties, made the following motion : 

" I move you that senate bill No. 335 be amended by reference to a committee 
of one, its author, with instructions to strike out section 3," which motion pre- 
vailed, on a decision whereon 21 senators voted in the affirmative and 13 sena- 
tors voted in the negative. 

The bill as amended did not meet the approval of Senator Hogate, who there- 
upon moved to strike out the enacting clause, which motion prevailed. If there 
is any blame to be attached to either party for the defeat of this bill, it can 
only be attached to the Democratic party. 
Very truly, yours, 

Union B. Hunt, Secretary of State. 

All of what they claimed was the purpose of the legislation — what 
they claimed out openly as its purpose — ^was xefcaivafidL \w i\\& bill^ but 
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when the pith of it was gone they did not want it. That was to re- 
lease them from liability. 

In regard to the management of these relief funds, the rules gov- 
erning them were so fixed when they were adopted that the company 
should have a majority of the managing boards, and those laws also 
provided that appeals should be made to certain boards which were 
so composed that the majority of the members were representatives 
of the company. It is impossible to amend the laws of these depart- 
ments so as to give the employees the controlling right, and of course 
the company (fid not intend that they should have it; and the men 
have to accept the laws as practically laid down by the companies 
in regard to this matter. 

It is true, I believe, that if the employees had the representation 
on these boards according to the stock — if I may use that term, to 
make the argument more forcible — that they hold, or according to the 
amount that they contribute to the fund, it is very reasonable to sup- 
pose that their interests would be looked after; but the laws are 
such that the company perpetuates its control of these associations. 
If there ever was a case of the tail wagging the dog, it is the case in 
the management of these relief associations. 

The proviso in section 3 of this bill provides : 

That upon the trial of such action against any such common carrier by rail- 
road the defendant may set off therein any sum it has contributed toward any 
such insurance, relief, benefit or indemnity that may have been paid to the 
injured employee, or, in case of his death, to his personal representative. 

That proviso gives back to the company everv cent it puts into the 
fund, and I sav I do not think any man who believes in fair play can 
consistently ask for any more. We are willing they shall get back 
every cent they have paid in, but we are not willing that they shall 
take the hard earnings of the men I represent. 

I have here a list of several foreign countries and States which 
have passed legislation right along this line, forbidding the com- 
panies to release themselves under these contracts of employment and 
insurance ; but I will not lake your time to read them. 

Mr. Clayton. They can be printed in the hearing. 

Mr. Fuller. I would be glad to submit them to the committee. 

GEBMANY. 

The German employers* liability act of 1871 provides that — 
" The employers designated in sections 1 and 2 of this act are not permitted 
to make any special contracts whereby the application of the preceding sections 
1 to 3 of this act shall be abrogated or limited to the benefit of said employers. 
" Contracts contrary to the preceding paragraph have no legal validity." 

DENMARK. 

The insurance law of Denmark contains this provision : 

"Agreements between employers and workmen which tend to the nonobserv- 
ance of the provisions of this law, or which provide for the payment on the part 
of the workman of the insurance premium, or of any fraction of the same, are 
null and void." 

ITALY. 

Section 12 of the Italian law reads as follows : 

" Every agreement designed to free the undertaker from the payment of com- 
pensation or to diminish the amount fixed by the provisions of section 9 is null 
and void." 

SPAIN. 

The Spanish law reads : 

" Every renunciation of the privileges granted under tbte &e\. V^ twXN. w&&^\&\ 
likewise all agreements contrary to these provisions." 

x c c—06 6 
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SWITZERLAND. 

Section 12 of the Swiss law of 1875 reads as follows : 

"Regulations, notices, or special agreements whereby the responsibility for 
damages under the provisions of this act are limited or abrogated have no 
legal validity." 

Several of our own States have declared these contracts void. 

The following are quotations from several of our State laws : 

WISCONSIN. • 

"And no contract, rule, or regulation between any such corporation and any 
agent or servant shall impair or diminish such liability. No contract, receipt, 
rule, or regulation between any employee and a railroad company shall exempt 
such corporation from the full liability imposed by this act." (Wisconsin 
Acts, 1893, ch. 220.) 

MISSISSIPPI. 

"Any contract or . agreement, express or implied, made by any employee to 
waive the benefit of this section shall be null and void." (Mississippi Constitu- 
tion, sec. 193; also, Annotated Code, 1892, sec. 3559.) 

TEXAS^ 

" No contract made between the employer and employee, based upon the con- 
tingency of death or injury of the employee, limiting the liability of the employer 
under this act, or fixing damages to be recovered, shall be valid and binding." 
(Texas Revised Statutes, 1895, sec. 4560.) 

IOWA. 

"Arid no contract which restricts such liability shall be legal or binding. 
Nor shall any contract of insurance, relief benefit, or indemnity in case of injury 
or death, entered into prior to the injury, between the person so injured and such 
corporation, nor shall the acceptance of any such insurance, relief benefit, or 
indemnity by the person injured, his widow, heirs, or legal representatives after 
the injury, from such corporation, person, or association constitute any bar or 
defense to any cause of action brought under the provision of this section ; but 
nothing contained herein shall be construed to prevent or invalidate any settle- 
ment for damages between the parties subsequent to injuries received." (Iowa 
Code, 1897, sec. 2071.) 

MINNESOTA. 

"And no contract, rule, or regulation between such corporation and any agent 
or servant shall impair or diminish such liability." (Minnesota General Stat- 
utes, 1894, sec. 2701.) 

FLORIDA^ 

" No contract which restricts such liability shall be legal or binding." (Flor- 
ida Revised Statutes, 1892, sec. 3.) , 

VIRGINIA. 

"Any contract or agreement, express or implied, made by any such employee 
to waive the benefit of this section, or any part thereof, shall be null and void." 
(Virginia Acts, 1901-2, ch. 322.) 

ARKANSAS. 

" No contract made between the employer and employee based upon the con- 
tingency of the injury or death of the employee limiting the liability of the 
employer under this act, or fixing damages to be recovered, shall be valid and 
binding." (Arkansas Digest, 1894, sec. 6250.) 

SOUTH CAROLINA. 

"Any contract or agreement, express or implied, made by an employee to 
waive the benefit of this section shall be null and void." (South Carolina 
Constitution, sec. 15.) 

In 1903 the legislature passed the following act : 

" From and after the approval of this act, when any railroad company has 
what is usually called a relief department for its employees, the members of 
which are required or permitted to pay some dues, fees, moneys, or compen- 
sation to be entitled to the benefits thereof, upon the death or injury of the 
employee, a member of such relief department, such railway company [shall] 
be, and is hereby, required to pay to the person entitled to same the amount 
it was agreed the employee or his heirs at law should wifevjfe fccom «a&i\ relief 
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department; the acceptance of which amount shall not operate to estop or in 
any way bar the right of such employee, or his personal representatives, from 
recovering damages of such railroad company for injury or death caused by 
the negligence of such company, its agents or servants, as now provided by law ; 
and any contract or agreement to the contrary shall be ineffective for that pur- 
pose." (South Carolina Laws, 1903, act 46.) 

MISSOUBI. 

" No contract made between any railroad corporation and any of its agents 
or servants, based upon the contingency of the injury or death of any agent 
or servant, limiting the liability of such railroad corporation for any damages 
under the provisions of this act, shall be valid or binding, but all such contracts 
or agreements shall be null and void." (Missouri Acts, 1897, sec. 4.) 

NORTH CAROLINA. 

"Any contract or agreement, express or implied, made by any employee of 
said company to waive the benefit of the aforesaid section shall be null and 
void." (North Carolina Acts, 1897, Vol. II, ch. 56, sec. 2.) 

NORTH DAKOTA. 

"And no contract, rule, or regulation between such corporation and any agent 
or servant shall impair or diminish such liability." (North Dakota Acts, 1899, 
ch. 129, sec. 1.) 

MASSACHUSETTS. 

" No person or corporation shall, by a special contract with persons in his or 
its employ, exempt himself or itself from any liability which he or it might be 
under to such person for injuries suffered by them in their employment and 
which result from the employer's own negligence or from the negligence of other 
persons in his or its employ." (Massachusetts Acts, 1894, ch. 508, sec. 6.) 

Chapter 270 of the Massachusetts Acts of 1887, as amended by chapter 155 
of the Acts of 1888, chapter 260 of the Acts of 1892, chapter 359 of the Acts of 
1893, and chapter 499 of the Acts of 1894, also contains the following provision : 

"Any employer who shall have contributed to an insurance fund created and 
maintained for the mutual purpose of indemnifying an employee for personal in- 
juries for which compensation may be recovered under this act, or to any relief 
society formed under chapter 244 of the acts of the year 1882, as authorized by 
chapter 125 of the acts of the year 1886, may prove, in mitigation of the dam- 
ages recoverable by an employee under this act, such proportion of the pecuniary 
benefit which has been received by such employee from any such fund or society 
on account of such contribution of said employee as the contribution of such 
employer to such fund or society bears to the whole contribution thereto." 

INDIANA. 

"All contracts made by railroads or other corporations with their employees, 
or rules or regulations adopted by any corporation releasing or relieving it from 
liability to any employee having a right of action under the provisions of this 
act, are hereby declared null and void." (Indiana Annotated Statutes, 1894, sec. 
7087.) 

OREGQN. 

"Any contract or agreement, express or implied, made by any such employee 
to waive the benefit of this section, or any part thereof, shall be null and void." 
(Oregon act approved Feb. 10, 1903.) 

NEW YORK. 

"An employer who shall have contributed to an insurance fund created and 
maintained for the mutual purpose of indemnifying an employee for personal in- 
juries for which compensation may be recovered under this act, or to any relief 
society or benefit fund created under the laws of this State, may prove in miti- 
gation of damages recoverable by an employee under this act such proportion of 
the pecuniary benefit which has been received by such employee from such fund 
or society on account of such contribution of employer as the contribution of 
such employer to such fund or society bears to the whole contribution thereto." 
(New York Laws, 1902, ch. 600.) 

GEORGIA. 

"All contracts between master and servant made m eoi&Vtaxa&oiv. oft. ssas^vs^- 
ment, whereby the master is exempted from UabWVty to \fcfe ser**sk ^TNsKstfk 
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from the negligence of the master or his servants, as such liability is now fixed 
by law, shall be null and void as against public policy." (Georgia Laws, 1895, 
sec. 1, act 184.) 

NEW MEXICO. 

"And any contract restricting such liability shall be deemed to be contrary to 
the public policy of this Territory, and therefore void." (New Mexico Com- 
piled Laws, 1897, sec. 3216.) 

ALABAMA. 

Although the Alabama law contains nothing in regard to these contracts of 
employment, the supreme court of that State In 1890 decided that such contracts 
were opposed to public policy and did not secure to the railroad company, in 
whose interest the stipulation in the contract has been made, exemption from 
statutory liability. 

KANSAS. 

A similar decision was rendered by the supreme court of Kansas in 1893. 

POETO BICO. 

"Any employer who shall have contributed to an insurance fund created and 
maintained for the mutual purpose of indemnifying an employee for personal 
injuries for which compensation may be recovered under this act, or who has 
insured the said employee in any insurance company against the accidents of 
labor, shall be entitled to have deducted from the sum which he shall have to 
pay as compensation under the provisions of this act the amount that shall have 
been received by the person injured, or by his widow or children, or both of 
them, or by the parents, if there be no such widow and children, from the afore- 
said fund or from the insurance company by reason of the same accident." 
(Porto Rico Revised Statutes, 1902, sec. 330.) 

According to the last report of the Interstate Commerce Commis-' 
sion there were 2,114 trainmen killed and 29,275 injured on the rail- 
roads of the United States, men who were injured in the transporta- 
tion of interstate commerce over which this Congress and this com- 
mittee have absolute control. This report also shows that for every 
120 men employed 1 was killed, and for every 9 employed 1 was 
injured. 

Mr. Chairman, there are more men killed on the railroads in one 
year than there were in some of the greatest battles that were ever 
bought for the honor of this country, and I say to you there is no 
class of men who are more loyal to the Government of the United 
States than the railroad men of this country. 

We think that if the railroads were held to a strict accountability 
for the loss of life and limb of their employees the number of in- 
jured and killed would be diminished. Such has been the history 
of this legislation in other countries. In the debates on the English 
compensation act in the House of Lords Lord Salisbury had this to 
say: 

To my mind, the great attraction of this bill is that I believe it will turn 
out a great machinery for the saving of life. This is the real history of this 
law of compensation. The law of compensation at the beginning of the century 
was taken up by the juries, and instead of compensation for the real injury 
incurred being given, it was used by them as a punitive instrument to force 
these great owners and railway companies to strain their efforts to the utmost 
in avoiding and preventing the accidents, which at one time were so numerous. 
It has been very successful, as far as regards the ordinary passenger or ordi- 
nary citizen, but the law of common employment has damaged its efficacy as 
regards the workingman. (Hansard, Parliamentary Debates, 1897, yol. 51, 
p. 555.) 

Speaking on the whole proposition of employers'-liability legis- 

Jation, we find that our National Government is behind at least 

sixteen foreign countries and a majority of our own States. When 

we compare this legislation of kingdoms m& moxt»H3Ktt& "sn^a. ^k* 
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cold, rigid application of the common-law rule by our Federal judges, 
it is not too much to say that the United States Government has not, 
on this question at least, been as watchful of the interests of its 
workingmen as it might have been. 

Statistics show the efficiency of the American workman to be far 
above that of the workmen of other countries, and it is greatly due 
to his intelligence and skill that we are now entering the markets of 
the world. 

Statistics also show that it takes 13 men to operate a mile of rail- 
road in England, while it only requires 5 in America. 

And why, then, may I ask, is not the American workingman en- 
titled to as much consideration at the hands of a legislative body 
which, by virtue of its power over interstate commerce, is really the 
body that should legislate upon this question ? 

Mr. Palmer. What is the English compensation act? 

Mr. Fuller. It is an act which requires companies to compensate 
their employees for injuries. Their employees, however, contribute 
in some degree to it. 

Mr. Palmer. Is there a limit on the amount to be paid ? 

Mr. Fuller. Yes ; there is ; and in the report that I spoke of this 
morning there is a table showing it all, and I would be glad to take 
that table — it covers only one sheet, probably a couple of sheets about 
the size of that [indicating paper] — and include it in my remarks. 

The Chairman. And make it a part of this hearing? 

Mr. Fuller. Yes, sir. 

The Chairman. Before you get through I want ^o see whether I 
understood you this morning in regard to your position as to the 
duties of the judges in the trial of negligence cases. I do not want 
to do you any injustice, but I want to dearly understand it. Is it 
your contention that the judge should not have any voice in saying 
whether or not there is any right of action, as to whether there is any 
evidence in favor of the plaintiff ? 

Mr. Fuller. Oh, no. 

The Chairman. What did you mean, then, when you said that the 
judge should not interfere, and that the case ought to go to the jury 
m a negligence case? 

Mr. Fuller. I said this — I meant to say it, at least — that I under- 
stood questions of contributory negligence to be questions of fact, and 
that it was the duty of the jury to pass upon questions of fact rather 
than the judge. It has been stated by some authorities that a judge 
might consider a question of contributory negligence a question of 
law and take it away from the jury, provided it was so plain that 
there was no possibility of reasonable minds disagreeing on it. 

The Chairman. That is practically correct. 

Mr. Fuller. Yes, sir; but these cases have been appealed to higher 
courts, and there are many of them in the eighth circuit in which 
there are dissenting opinions, stating that the facts are such that the 
case should have gone to the jury, and that of itself shows that all 
reasonable minds do not agree. It shows that it was so strongly a 
question of fact that it should have been left to the jury. 

The Chairman. It only becomes a question of law when the facts 
are not disputed. 

Mr. Fuller. The point that I want to make is this, that tha yv.d^£& 
in the trial courts have assumed that tlie eviAeiicfe ^*s> ^£> ^ccwv^ sA. 
contributory' negligence that there was no itecassitoj oi ^\foxe^C\x^ 
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the case to the jury. They went on the theory that all reasonable 
minds would agree to this ; but in those very cases, when they went on 
appeal to another court which was composed of several judges, there 
were dissenting opinions rendered. The justices divided on that 
point. And that is of itself enough to show that all reasonable minds 
did not agree that the evidence of contributory negligence was so 
strong that the case should have been taken away from the jury. 

The Chairman. Is it your contention that this bill will regulate 
the question ? 

Mr. Fuller. Yes, sir ; we think it will, as amended. Questions of 
negligence, which we think, and our attorneys have so advised us, are 
questions of fact, should be submitted to the jury. 

I do not want to be understood as speaking especially against the 
judiciary. They are a part, and a most important part, of our Gov- 
ernment. But I believe our position can be well appreciated when 
we argue nothing more than do other people, that we believe in 
each coordinate branch of the Government and each part of the 
court performing its own function only, and we believe in this case 
the judges have encroached upon the rights of the jury. 

Mr. Brantley. I understood you to say a while ago that the 
United States Government was behind a majority of the States in this 
kind of legislation. I understood from that that a majority of the 
States had similar legislation to this? 

Mr. Fuller. Yes, sir. 

Mr. Brantley. Now, if all of them had it, wotild there be any 
necessity for your bill, except as to the District of Columbia and the 
Territories, and is not the purpose of your bill to force upon the 
minority of these States legislation that they themselves have not 
been willing to enact? 

Mr. Fuller. No ; I can not say " yes " to that. We do not want to 
force anything on anybody. We are too small to force. I do think 
this, however 

Mr. Brantley. You could not force it, of course, but Congress 
could. I used the term " force " in reference to Congress. 

Mr. Fuller. I do say this, that I believe it would be a very good 
example for Congress to pass this law, and I believe that the result, 
would be to make legislation uniform throughout the States. 

Mr. Brantley. Could not Congress make an example by passing 
this law for the District of Columbia and the Territories, over which 
it has plenary power? If all the States adopted this law for them- 
selves, this bill would not be necessary, except for the District of 
Columbia and the Territories. 

Mr. Fuller. I would say that it is a condition and not a theory 
which confronts us. There are States, like the State of Pennsyl- 
vania, for instance. In the State of Pennsylvania I myself, with 
other men, have been laboring for the last twenty years to get legis- 
lation of this kind; but it is an impossibility to do it, and I do not 
think it is necessary for me to state here the reason why. There are 
other States where the same influences control — not to so great an 
extent, probably — but it is absolutely an impossibility to get any 
legislation of this kind. We can not get them even to follow the 
example of Congress with regard to the safety-appliance law in some 
of the States, and so far as getting all of the States to pass legislation 
goes, I do not expect that any of us will live to see it, unless the legis- 
Jatures are controlled by different influences foaxv \taes ^n^Wx^ 
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Mr. Brantley. Let me ask you this question : Suppose you passed 
this bill; then in the State of Pennsylvania, for instance, the State 
not having enacted any law of this kind, you would have one rule for 
liability in interstate commerce and another rule of liability for em- 
ployees on railroads engaged strictly in intrastate business. You 
would have two rules in that State ? 

Mr. Fuller. We would have two rules in that State even if there 
was legislation, so far as the two different classes of commerce are 
concerned. This bill can only apply to the interstate commerce 
where the State-made law would apply to State commerce, and we 
would have two rules anyhow. 

Mr. Brantley. Are not the laws of the State enforced in the 
Federal courts ? 

Mr. Fuller. Yes ; that is true. But so long as Congress has not 
legislated upon the question, as I am informed, upon the question of 
interstate commerce, the States may legislate in a way that may affect • 
and regulate even interstate commerce. But just as soon as Congress 
legislates upon that question then the Federal rule and the Federal 
law must prevail ; the State law has got to give way to it. Suppos- 
ing Congress passes this law and we have a case arising in a State in 
which there is a similar law. If the man is injured in State com- 
merce he has the State law. If he is injured in interstate commerce 
it seems to me it is very clear that the law of Congress must prevail 
in that case. 

Mr. Brantley. But if the laws were the same, the rule of law 
would be the same. 

Mr. Fuller. Oh, yes; I think there would be nothing better than 
to have a uniformity of law on this subject. And I think this, if 
Congress passes this legislation, and in the form it is in, it makes it 
as good as the law in any State, and that we surely want, because we 
do not want to take away anything that any employees have in any 
State. And unless Congress does pass as good legislation on all of 
these rtdes in regard to employers^ liability, as there are in the va- 
rious States, then the employees in those States will be deprived of 
some rights. Since the national safety-appliance law was passed we 
have copied from that law in our efforts to get State legislation ; and 
for this reason: When a man gets injured, or where a railroad com- 
pany does not comply with the law, we want to be able to plead both 
State and national laws. In that case we would probably not be 
compelled to show interstate commerce was involved. 

Mr. Palmer. I do not understand. Do you mean whether there 
was anything on the train being carried into some other State? 

Mr. Fuller. Yes, sir. 

Mr. Palmer. That question arises? 

Mr. Fuller. Yes, sir. You have got to prove that it was interstate 
commerce before the act of Congress can apply. 

Mr. Palmer. In the State in which the man is injured, or the sup- 
posed violation occurs, it is not a violation until it is proved contrary 
to some law ? 

Mr. Clayton. The violation or alleged violation. 

Mr. Fuller. Alleged violations. The safety-appliance act does 
not apply. What we would like, and what has been our effort, is to 
carry into legislation in the States word for word the safety-appliance 
law of Congress, so that no matter what the conditions may be ^rtasa. 
the case comes up, whether it was interstate ot intauetaXfe wKaaKst^ 
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the road is liable. Illinois did that thing last year. The Illinois 
legislature passed last year word for word the present national safety- 
appliance law, so that in Illinois when a case comes up in regard to 
safety appliances it does not matter whether it is State commerce or 
interstate commerce, the company has g;ot to answer for it. And that 
would be the case with employers' liability. We would seek to have 
all the States legislate the same as Congress has legislated, and bring 
about uniformity. 

Mr. Chairman, I have taken up more time now than I intended to. 
and I will only ask your indulgence for a few minutes more. 

Mr. Sterling. I presume it would be only necessary to prove that 
the railroad company was doing a general interstate-commerce busi- 
ness. It would not be necessary to prove that the particular train on 
which the injury occurred was engaged in carrying commerce from 
one State to another? 

• Mr. Fuller. I will say this: We would be very glad to have that 
interpretation; and the last amendment to the safety-appliance law 
does say that it affects the carrier that is engaged in interstate com- 
merce. The point has not been decided in the Supreme Court yet. 
I do not believe there has been a case brought unaer that decision. 
But there is this about it. When employers or railroads want injunc- 
tions from the Federal courts to restrain their employees from leav- 
ing the service they do not bring proof that those employees are en- 
gaged altogether in interstate commerce. They simply make the 
statement that they are carriers engaged in interstate commerce, and 
the injunctions do not say that you shall not do this and that as affect- 
ing the interstate commerce. They do not differentiate in the injunc- 
tions or separate interstate commerce from State commerce. They 
issue a blanket injunction, and if you violate it you .get hauled up just 
as quick if it is not interstate commerce as if it were. 

That brings to my mind the famous Lennon case, in which Judge 
Ricks enjoined the Lake Shore Railroad for refusing to do certain 
things — to handle Ann Arbor cars. Lennon quit the service rather 
than handle an empty Ann Arbor car. There. was not a pound of 
any kind of commerce in it, not a pound, but he paid the penalty, and 
that case came to the Supreme Court of the United States, ifow, I 
submit, it is a poor rule that will not work both ways. 

The great work of social reform in the German Empire was initi- 
ated by the message of His Majesty the Emperor William I to the 
Reichstag on the 17th of November, 1881. This message, as com- 
municated by the imperial chancellor, Prince Bismarck, reads as 
follows : 

We consider it our imperial duty to impress upon the Reichstag the necessity 
of furthering the welfare of the working people. We should review with in- 
creased satisfaction the manifold successes with which the. Lord has blessed 
our reign, could we carry with us to the grave the consciousness of halving 
given our country an additional and lasting assurance of internal peace, and the 
conviction that we have rendered the needy that assistance to which they are 
justly entitled. Our efforts in this direction are certain of the approval of all 
the federate governments. We confidently rely on the support of the Reich- 
stag, without distinction of parties. In order to realize these views a bill for 
the insurance of workmen against industrial accidents will first of all be laid 
before you. 

I submit this, Mr. Chairman, for the purpose of showing the im- 
portance with which this great question of compensation for indus- 
trial accidents was viewed by a ruler whose SY\5o\fcete ^sra seeking 



LIABILITY OP COMMON CARRIEES. 89 

various industrial reforms. He put this above all others, and I also 
want to suggest and commend the spirit in which the Emperor sub- 
mitted this message to the legislative branch of his Government. It 
brings to one's mind the truth that a nation claiming to be Christian 
has other functions than police power. The higher civilization a 
state attains the less it looks' to those arguments of selfishness and 
the more it turns its face to the need of helping the weak as against 
the strong. And I say that the United States Government to-day 
could do no nobler act, could do no more commendable thing than to 
pass this bill, which affects hundreds of thousands of railroad em- 
ployees who can not be reached by State legislation. 

The strike commission appointed by President Cleveland to in- 
vestigate the railroad strike in Chicago in 1894, in its report to the 
President, among other things, had this to say : 

When railroad employees secure * * * compensation for injury, etc., it 
will be time enough to consider such strict regulation for them as we can now 
justly apply to the railroads, whose rights are protected by laws and guarded 
by all the advantages of greater resources and more concentrated control. 
(Report on the Chicago Strike, p. 11.) 

The United States Industrial Commission — and there are many 
members of this committee who will remember the legislation that 
created that Commission — was composed of five United States Sen- 
ators, five members of the House, three civilians representing labor, 
three representing agriculture, and three representing capital. The 
title of the law which created that Commission stated that it should 
be nonpartisan. Those men composing that Commission after a 
study of this question — and they have gone* into it more thoroughly 
than any committee or body has ever done in the United States — had 
this to say : 

On the subject of railway labor, which is undoubtedly covered by the inter- 
state powers of Congress, the Commission are of the opinion that Congress 
should adopt a consistent code of law regulating all matters concerning em- 
ployment in the industry, such as the hours of labor, the limitation of con- 
tinuous runs by engineers or continuous service by telegraph operators or 
switchmen without periods of sufficient rest, the enactment of a consistent em- 
ployers' liability code, including a definition of the fellow-servant doctrine. 

Mr. Chairman, in my walks up and down this Capitol trying to 
get legislation for these men who have kept me here I nave been told 
more than once that railroad men were quasi-public servants and that 
they should not be permitted to strike and tie up the United States 
mails and interstate commerce. I have been told that by Representa- 
tives in Congress and I have been told it by others — by people who 
have been opposing our legislation. I want to say to all who enter- 
tain that belief, now is the time to show your consistency. If you 
believe in the strong hand of the United States Government, as you 
put it, controlling these men in labor disputes, doing it under the 
authority granted by the Constitution to regulate interstate com- 
merce^ — if you advocate legislation which ties the man to his labor, 
why are you not willing to protect the man in that employment 
which you seek to tie him to ? 

The Republican national platform of 1900, in speaking of the 
American workmen, said : 

* * * Their constantly increasing knowledge and skill have enabled them 
to finally enter the markets of the world. 
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the case to the jury. They went on the theory that all reasonable 
minds would agree to this ; but in those very cases, when they went on 
appeal to another court which was composed of several judges, there 
were dissenting opinions rendered. The justices divided on that 
point. And that is of itself enough to show that all reasonable minds 
did not agree that the evidence of contributory negligence was so 
strong that the case should have been taken away from the jury. 

The Chairman. Is it your contention that this bill will regulate 
the question ? 

Mr. Fuller. Yes, sir ; we think it will, as amended. Questions of 
negligence, which we think, and our attorneys have so advised us, are 
questions of fact, should be submitted to the jury. 

I do not want to be understood as speaking especially against the 
judiciary. They are a part, and a most important part, of our Gov- 
ernment. But I believe our position can be well appreciated when 
we argue nothing more than do other people, that we believe in 
each coordinate branch of the Government and each part of the 
court performing its own function only, and we believe in this case 
the judges have encroached upon the rights of the jury. 

Mr. Brantley. I understood you to say a while ago that the 
United States Government was behind a majority of the States in this 
kind of legislation. I understood from that that a majority of the 
States haa similar legislation to this? 

Mr. Fuller. Yes, sir. 

Mr. Brantley. Now, if all of them had it, wotild there be any 
necessity for your bill, except as to the District of Columbia and the 
Territories, and is not the purpose of your bill to force upon the 
minority of these States legislation that they themselves have not 
been willing to enact? 

Mr. Fuller. No ; I can not say " yes " to that. We do not want to 
force anything on anybody. We are too small to force. I do think 
this, however 

Mr. Brantley. You could not force it, of course, but Congress 
could. I used the term " force " in reference to Congress. 

Mr. Fuller. I do say this, that I believe it would be a very good 
example for Congress to pass this law, and I believe that the result, 
would be to make legislation uniform throughout the States. 

Mr. Brantley. Could not Congress make an example by passing 
this law for the District of Columbia and the Territories, over which 
it has plenary power? If all the States adopted this law for them- 
selves, this bill would not be necessary, except for the District of 
Columbia and the Territories. 

Mr. Fuller. I would say that it is a condition and not a theory 
which confronts us. There are States, like the State of Pennsyl- 
vania, for instance. In the State of Pennsylvania I myself, with 
other men, have been laboring for the last twenty years to get legis- 
lation of this kind; but it is an impossibility to do it, and I do not 
think it is necessary for me to state here the reason why. There are 
other States where the same influences control — not to so great an 
extent, probably — but it is absolutely an impossibility to get any 
legislation of this kind. We can not get them even to follow the 
example of Congress with regard to the safety-appliance law in scone 
of the States, and so far as getting all of the States to pass legislation 
goes, I do not expect that any of us will live to see \t,> \mkss the legis- 
Jatures are controlled by different influences \&gn ^Xve^ \\aNfc\*Bsu 
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Mr. Brantley. Let me ask you this question : Suppose you passed 
this bill ; then in the State 01 Pennsylvania, for instance, the State 
not having enacted any law of this kind, you would have one rule for 
liability in interstate commerce and another rule of liability for em- 
ployees on railroads engaged strictly in intrastate business. You 
would have two rules in that State ? 

Mr. Fuller. We would have two rules in that State even if there 
was legislation, so far as the two different classes of commerce are 
concerned. This bill can only apply to the interstate commerce 
where the State-made law would apply to State commerce, and we 
would have two rules anyhow. 

Mr. Brantley. Are not the laws of the State enforced in the 
Federal courts ? 

Mr. Fuller. Yes ; that is true. But so long as Congress has not 
legislated upon the question, as I am informed, upon the question of 
interstate commerce, the States may legislate in a way that may affect • 
and regulate even interstate commerce. But just as soon as Congress 
legislates upon that question then the Federal rule and the Federal 
law must prevail ; the State law has got to give way to it. Suppos- 
ing Congress passes this law and we have a case arising in a State in 
which there is a similar law. If the man is injured in State com- 
merce he has the State law. If he is injured in interstate commerce 
it seems to me it is very clear that the law of Congress must prevail 
in that case. 

Mr. Brantley. But if the laws were the same, the rule of law 
would be the same. 

Mr. Fuller. Oh, yes; I think there would be nothing better than 
to have a uniformity of law on this subject. And I think this, if 
Congress passes this legislation, and in the form it is in, it makes it 
as good as the law in any State, and that we surely want, because we 
do not want to take away anything that any employees have in any 
State. And unless Congress does pass as good legislation on all of 
these rtries in regard to employers liability, as there are in the va- 
rious States, then the employees in those States will be deprived of 
some rights. Since the national safety-appliance law was passed we 
have copied from that law in our efforts to get State legislation ; and 
for this reason : When a man gets injured, or where a railroad com- 
pany does not comply with the law, we want to be able to plead both 
State and national laws. In that case we would probably not be 
compelled to show interstate commerce was involved. 

Mr. Palmer. I do not understand. Do you mean whether there 
was anything on the train being carried into some other State? 

Mr. Fuller. Yes, sir. 

Mr. Palmer. That question arises? 

Mr. Fuller. Yes, sir. You have got to prove that it was interstate 
commerce before the act of Congress can apply. 

Mr. Palmer. In the State in which the man is injured, or the sup- 
posed violation occurs, it is not a violation until it is proved contrary 
to some law ? 

Mr. Clayton. The violation or alleged violation. 

Mr. Fuller. Alleged violations. The safety-appliance act does 
not apply. What we would like, and what has been our effort, is to 
carry into legislation in the States word for word the safety-ap^UaxvcA 
law of Congress, so that no matter what tYie ooiidi&OTA xaa^ \^» ^rffessa. 
the case comes up, whether it was interstate ot Vi&cfcstaXfe qotmkssw^ 
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the road is liable. Illinois did that thing last year. The Illinois 
legislature passed last year word for word tne present national safety- 
appliance law, so that in Illinois when a case comes up in regard to 
safety appliances it does not matter whether it is State commerce or 
interstate commerce, the company has g;ot to answer for it. And that 
would be the case with employers' liability. We would seek to have 
all the States legislate the same as Congress has legislated, and bring 
about uniformity. 

Mr. Chairman, I have taken up more time now than I intended to. 
and I will only ask your indulgence for a few minutes more. 

Mr. Sterling. I presume it would be only necessary to prove that 
the railroad company was doing a general interstate-commerce busi- 
ness. It would not be necessary to prove that the particular train on 
which the injury occurred was engaged in carrying commerce from 
one State to another? 

• Mr. Fuller. I will say this: We would be very glad to have that 
interpretation; and the last amendment to the safety-appliance law 
does say that it affects the carrier that is engaged in interstate com- 
merce. The point has not been decided in the Supreme Court yet. 
I do not believe there has been a case brought under that decision. 
But there is this about it. When employers or railroads want injunc- 
tions from the Federal courts to restrain their employees from leav- 
ing the service they do not bring proof that those employees are en- 
gaged altogether in interstate commerce. They simply make the 
statement that they are carriers engaged in interstate commerce, and 
the injunctions do not say that you shall not do this and that as affect- 
ing the interstate commerce* They do not differentiate in the injunc- 
tions or separate interstate commerce from State commerce. They 
issue a blanket injunction, and if you violate it you .get hauled up just 
as quick if it is not interstate commerce as if it were. 

That brings to my mind the famous Lennon case, in which Judge 
Ricks enjoined the Lake Shore Railroad for refusing to do certain 
things — to handle Ann Arbor cars. Lennon quit the service rather 
than handle an empty Ann Arbor car. There. was not a pound of 
any kind of commerce in it, not a pound, but he j>aid the penalty, and 
that case came to the Supreme Court of the United States, if ow, I 
submit, it is a poor rule that will not work both ways. 

The great work of social reform in the German Empire was initi- 
ated by the message of His Majesty the Emperor William I to the 
Reichstag on the 17th of November, 1881. This message, as com- 
municated by the imperial chancellor, Prince Bismarck, reads as 
follows : 

We consider it our imperial duty to impress upon the Reichstag the necessity 
of furthering the welfare of the working people. We should review with in- 
creased satisfaction the manifold successes with which the. Lord has blessed 
our reign, could we carry with us to the grave the consciousness of halving 
given our country an additional and lasting assurance of internal peace, and the 
conviction that we have rendered the needy that assistance to which they are 
justly entitled. Our efforts in this direction are certain of the approval of all 
the federate governments. We confidently rely on the support of the Reich- 
stag, without distinction of parties. In order to realize these views a bill for 
the insurance of workmen against industrial accidents will first of all be laid 
before you. 

I submit this, Mr. Chairman, for the purpose of showing the im- 
portance with which this great question oi compexis&tion for indus- 
trial accidents was viewed by a ruler w\vose s\fty\^cte> ^j«^ — A - - 
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various industrial reforms. He put this above all others, and I also 
want to suggest and commend the spirit in which the Emperor sub- 
mitted this message to the legislative branch of his Government. It 
brings to one's mind the truth that a nation claiming to be Christian 
has other functions than police power. The higher civilization a 
state attains the less it looks to those arguments of selfishness and 
the more it turns its face to the need of helping the weak as against 
the strong. And I say that the United States Government to-day 
could do no nobler act, could do no more commendable thing than to 
pass this bill, which affects hundreds of thousands of railroad em- 
ployees who can not be reached by State legislation. 

The strike commission appointed by President Cleveland to in- 
vestigate the railroad strike in Chicago in 1894, in its report to the 
President, among other things, had this to say : 

When railroad employees secure * * * compensation for injury, etc., it 
will be time enough to consider such strict regulation for them as we can now 
justly apply to the railroads, whose rights are protected by laws and guarded 
by all the advantages of greater resources and more concentrated control. 
(Report on the Chicago Strike, p. 11.) 

The United States Industrial Commission — and there are many 
members of this committee who will remember the legislation that 
created that Commission — was composed of five United States Sen- 
ators, five members of the House, three civilians representing labor, 
three representing agriculture, and three representing capital. The 
title of the law which created that Commission stated that it should 
be nonpartisan. Those men composing that Commission after a 
study of this question — and they have gone into it more thoroughly 
than any committee or body has ever done in the United States — had 
this to say : 

On the subject of railway labor, which is undoubtedly covered by the inter- 
state powers of Congress, the Commission are of the opinion that Congress 
should adopt a consistent code of law regulating all matters concerning em- 
ployment in the industry, such as the hours of labor, the limitation of con- 
tinuous runs by engineers or continuous service by telegraph operators or 
switchmen without periods of sufficient rest, the enactment of a consistent em- 
ployers' liability code, including a definition of the fellow-servant doctrine. 

Mr. Chairman, in my walks up and down this Capitol trying to 
get legislation for these men who have kept me here I have been told 
more than once that railroad men were quasi-public servants and that 
they should not be permitted to strike and tie up the United States 
mails and interstate commerce. I have been told that by Eepresenta- 
tives in Congress and I have been told it by others — by people who 
have been opposing our legislation. I want to say to all who enter- 
tain that belief, now is the time to show your consistency. If you 
believe in the strong hand of the United States Government, as you 
put it, controlling these men in labor disputes, doing it under the 
authority granted by the Constitution to regulate interstate com- 
merce — if you advocate legislation which ties the man to his labor, 
why are you not willing to protect the man in that employment 
which you seek to tie him to ? ' 

The Republican national platform of 1900, in speaking of the 
American workmen, said : 

* * * Their constantly increasing knowledge and skill have enabled them 
to finally enter the markets of the world. 
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This same platform also said : 

In the further interest of American workmen we favor * * * an effective 
system of labor insurance. 

Labor insurance and employers' liability legislation are more or 
less synonymous terms. This plank, we were given to understand, 
meant that we might expect some relief, and the men I represent 
really thought that we now had a start made and could expect some 
legislation of this kind at the hands of Congress; but there has been 
nothing done, and I suggest this now to remind the members of that 
party in Congress that that pledge is yet unredeemed. As to Presi- 
dent Roosevelt, I am glad to on this occasion improve the opportunity 
of saying that we thank and commend him for what he has done in 
this matter. He has always been a consistent advocate of this kind of 
legislation. While governor of the State of New York he recom- 
mended it to the legislature of that State, and has recommended it 
three times to Congress. In his last annual message to the present 
session of Congress he had this to say : 

In my annual message to the Fifty-seventh Congress, at its second session, 
I recommended the passage of an employers' liability law for the District of Co- 
lumbia and in our navy-yards. I renewed that recommendation in my message 
to the Fifty-eighth Congress, at its second session, and further suggested the 
appointment of a commission to make a comprehensive study of employers' 
liability, with a veiw to the enactment of a wise and constitutional law cover- 
ing the subject, applicable to all industries within the scope of the Federal 
power. I hope that such a law will be prepared and enacted as speedily as 
possible. 

Mr. Chairman, I have said all I care to, and unless the members of 
the committee want to ask me some questions, I will be glad to quit. 

I have here some data, prepared by an attorney, which shows the 
results of the decisions of the courts on the questions of assumption 
of risk and contributory negligence. 

The Chairman. It is a pretty large document? 

Mr. Fuller. Yes, sir; and I will be glad to submit it to the com- 
mittee for its use. 

The Chairman. It would be pretty difficult for us to print it. We 
are limited, and that would run far beyond our powers. You will 
appreciate that we have tried to have that printed by the House, and 
the House has absolutely refused to have it printed. It would exceed 
the limits of our appropriation to print it, and we could not under- 
take to print that. 

Mr. Fuller. I do not understand that this matter was ever sub- 
mitted before. I thank the committee for its attention. 

Application for situation with American Express Company — Rules governing 
employment T>y this company. 

ACCIDENT RELEASE. 

Whereas I, the undersigned, have entered, or am about to enter, the employ- 
ment of the American Express Compaq •-, and in the course of such employment 
may be required to render services in the care, carriage, or handling of mer- 
chandise and property in course of transportation by cars, vessels, and vehicles 
belonging to the different railroad, stage, and steamboat lines upon which the 
company relies for its means of forwarding property delivered to it to be for- 
warded ; 

And whereas such express company, under its contracts with many of the 

corporations and persons owning or operating such railroad, stage, and steam- 

boat lines, is or may be obligated to indemnify and save harmless such corpora- 

tfons and persons from and against all claims Iot YnYax\e& sustained by its 

employees: 
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Now, therefore, in consideration of the premises and of my said employment, 
I do hereby assume all risk of accidents and injuries which I shall meet with 
or sustain in the course of my employment, whether occasioned or resulting 
by or from the gross or other negligence of any corporation or person engaged 
in any manner in operating any railroad or vessel or vehicle, or of any employee 
of any such corporation or person, or otherwise, and whether resulting in my 
death or otherwise. 

And I do hereby agree to indemnify and save harmless the American Express 
Company of and from any and all claims which may be made against it at any 
time by any corporation or person under any agreement which it has made or 
may hereafter make, arising out of any claim or recovery upon my part, or the 
part of my representatives, for damages sustained by reason of my injury or 
death, whether such injury or death result from the gross negligence of any per- 
son or corporation, or of any employee of any person or corporation, or other- 
wise. 

And I hereby bind myself, my heirs, executors, and administrators with the 
payment to such express company, upon demand, of any sum which it may be 
compelled to pay in consequence of any such claim, or in defending the same, 
including all counsel fees and expenses of litigation connected therewith. 

I do further agree that in case I shall at any time suffer any such injury, I 
will at once, without demand, and at my own expense, execute and deliver to 
the corporation or persons owning or operating the railroad, stage, or steamboat 
line upon which I shall be so injured a good and sufficient release, under my 
hand and seal, of all claims, demands, and causes of action raising out of such 
injury, or connected with or resulting therefrom. 

I do hereby ratify all agreements heretofore made by said express company 
with any corporation or persons operating any railroad, stage, and steamboat 
line in which such express company has agreed in substance that its employees 
shall have no cause of action for injuries sustained in the course of their em- 
ployment upon the line of such contracting party, and I agree to be bound by 
each and every of such agreements in so far as the provisions thereof relative to 
injuries sustained by employees of the company are concerned, as fully as if I 
were a party thereto. 

And I do hereby authorize and empower said express company, at any time 
while I shall remain in its service, to contract for me and in my behalf, in its 
own name or in mine, with any corporations or persons operating any railroad, 
stage, or steamboat line, for my transportation as a messenger or employee free 
of charge, upon the condition and consideration that neither I nor my personal 
representatives, nor any person claiming under me, will make any claim for 
compensation because of any injury sustained by me, whether resulting from the 
gross negligence of such corporations or persons, or of any employee of such cor- 
porations or persons, or otherwise, and the contracts so made shall be as binding 
and obligatory upon me as if signed and delivered by me. 

And I do hereby further agree that the provisions of this agreement shall be 
held to inure to the benefit of any and every corporation and of all persons upon 
whose railroad, stage, or steamboat lines the American Express Company shall 
forward merchandise, as fully and completely as if made directly with such 
corporations or persons. 

I do further agree, in consideration of my employment by said American Ex- 
press Company, that I will assume all risks of accident or injury which I shall 
meet with or sustain in the course of such employment, whether occasioned by 
the negligence of said company, or any of its members, officers, agents, or em- 
ployees, or otherwise ; and that in case I shall at any time suffer any such injury 
1 will at once execute and deliver to said company a good and sufficient release, 
under my hand and seal, of all claims, demands, and causes of action arising 
out of such injury or connected therewith, or resulting therefrom ; and I hereby 
bind myself, my heirs, executors, and administrators with the payment to said 
express company, on demand, of any sum which it may be compelled to pay in 
consequence of any such claim, or in defending the same, including all counsel 
fees and expenses of litigation connected therewith. 

Witness my hand and seal this day of , one thousand . 

[Sign name in full] . 



Note. — If applicant is under age, his guardian must also sign this release. 

, Parent or Guardian. 

In presence of — 



92 



LIABILITY OP COMMON OABBIERS. 



The following are extracts from an employment contract prescribed by one of 
the largest railroads in the country : 

[Form 1092 special.] 

Santa Fe. 



G. C. & 8. F. Ry. Co. 

B. W. & T. Co. 



G. B. & K. C. By. Co. 



G.B. & 



C. By. 
G.N. 



APPLICATION FOB SITUATION. 



By. Co. 



On and contract of employment with [insert name of railway or railroad]. 

Instructions. — All applications for employment as train despatches clerk, tele- 
graph operator, station agent, cashier, student, station baggageman, watchman 
or special police, conductor, brakeman, train baggageman, train porter, locomo- 
tive engineman, locomotive fireman, switchman, steam shovel engineer and fire- 
man, pile driving engineer and fireman, steam shovel cranesman, hostler, car 
inspector, B. and B. and track foreman, r. h. foreman, carpenter, lineman, call 
boy, office boy, messenger, yardmaster, draughtsman, towerman, timekeeper, 
storekeeper, pumper, pump repairer, fuel foreman, assistant civil engineer, 
transitman, levelman, accountant, stenographer, special agent, stationary engi- 
neer, collector at station, machine shop employ^ (except common laborer), car 
shop employ 6, car repairer, paint shop employs (except common laborer), boiler 
shop employ^ (except common laborer), brass foundry employ 6 (except common 
laborer), tin and copper shop employs (except common laborer), and such 
other employes as may be designated by the superintendent or mechanical 
superintendent, must be made by the applicant himself, in triplicate on this 
blank, and sworn to before a notary public, one copy to be retained by applicant 

♦ * * * * * * 

30. Do you understand that this company does not block frogs, guard rails, or 
switches, and do you agree to assume the risks thereform? . 

* * * * * * * 

32. Do you understand that every employe of this company whose duties are 
in any way prescribed by the rules must always have a copy of the rules at 
hand when on duty, and must be conversant with every rule, and that you must 
render all the assistance in your power in carrying them out. and immediately 
report any infringement of them to the head of your department, and do you 
agree that such rules, including any changes therein or additions thereto from 
time to time, shall be a part of this, your contract of employment? 



34. Do you know that on or along this railway there are platforms, sheds, 
roofs, water and oil tank frames, water and oil spouts, coal chutes and bins, 
oil racks, mail cranes, switch stands, buildings, bridges, track scales, cars and 
engines on main or side tracks, and other overhead and side obstructions, near 
the track and near side and spur tracks, which are dangerous, particularly 
while you may be on the side or top of cars, engines, or tenders, or on the 
ground near same, and do you agree to inform yourself as to the particular 
location thereof on the section or sections, division or divisions of the road, 
yards, and stations, where you may work, and to use due care to avoid injury 
thereby, and to assume all risk of injury therefrom, and acknowledge that you 
have actual notice thereof? . 

35. Do you know that it is dangerous to stand erect upon cars, and especially 
cars above average height, while passing over, through, or under bridges or 
viaducts at which there are no telltales or other warnings, as follows : 

MAIN LINE. 



Bridge 
No. 


Between mile posts— 


Name. 


65 


48 and 49 


Brazos River. 


Viaduct. 


128 and 129 




Viaduct. 


130 and 131 




305 


185 and 186 


Little River. 


C124 


297 and 298 


Brazos River. 




345 and 346 


Viaduct, Fort Worth. 


C217 


348and34S 


Trinity River. 
Lizabeth Creek. 


C237 


365 and 366 


C246 


371 and 372 


Oliver Creek. 


C259 


380 and 381 


South Hickory Creek. 
North Hickory Creek. 
Clear Creek. 


C261 


382 and 383 


C268 


389 and 390 


C278 

cm I 


398and399, 




Spring Creek. 


408 and 40% 
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Bridge 
NoT 


Between mile posts— 


Name. 


Viaduct. 


290 and 291 




C302 


418 and 419 


Red River. 


C844 


440 and 441 


Big Hickory. 
Caddo Creek. 


C386 


456 and 457 


C411 


468 and 469 


Rock Creek. 


C427 


478 and 479 


Chigley Sandy Creek. 
KicKapoo Creek. 


C436 


485 pins 2_ 


C441 


490 pins 24 


2d Washita. • 


C450 


497 plus 3 


3d Washita. 








DALLAS BRANCH. 




3H0and331 


Viaduct, Alvarado. 


6111 


368 and 869 


Trinity River. 


Viaduct. 


872 and 378 


6119 


374 and 375 


White Rook Creek. 


6129 


382 and 383 


Duck Creek. 


6134 


387 and 388 


Rowlet Creek. 


6145 


396 and 397 


East Fork Trinity River. 
Viaduct. Farmersville. 




409 and 410 


6827 


451 and 452 


North Sulphur Creek. 








HONEY GROVE BRANCH. 




440 and 441 


Viaduct, Ladonia. 


7005 


441 and 442- 


North Sulphur Creek. 






HOUSTON BRANCH. 


A 19 


53 and 54 


Buffalo Bayou. 








BEAUMONT DIVISION. 


B84 


15^ and 157 


Brazos River. 


B57 


167 and 16a 


Navasota River. 




251 and 252. 


Trinity River. 
Village Creek. 




287 and 288. 








LAMPASAS BRANCH. 


8013 


224 and 225 


Leon River. 




225 and 226 


Viaduct, Belton. 


8091 


264 and 265 


Lampasas River. 


8100 


272 and 273- 


First Sulphur Creek. 
Second Sulphur Creek. 


3110 


272 and 273 


3217 


332a d33& 


Blanket Creek. 


3248 


345 and 846 


Pecan Bayou. 
Elm Creek. 


3358 


409 and 410 


3360 


411 and 412 


Colorado River. 









And do you agree to assume the risk therefrom, and from such other bridges, 
viaducts, or other overhead obstructions which may be noted from time to time 
on the time card, and do you acknowledge actual notice of all of the same, and 
that in some of said overhead bridges some of the overhead braces are lower 
than others? . 

36. Do you realize that railroading is a dangerous business, and requires a 
corresponding degree of diligence to avoid injury to person and property, and 
that you owe a moral as well as legal duty to your employer, your fellow-em- 
ployees, and to the public to use every reasonable effort, including your eyes, 

your ears, and your thoughts, to avoid injury to person and property? 

. Do you agree that you will do so? . Do you agree that 

you will observe, as far as practicable, all conditions or things that are liable 
to cause injury, and report the same in writing to your superior officers? 



Do you agree that you will not assume that anything is safe, and agree that, 
as far as you reasonably can, you will, for your own safety, hetoY^ ^wi \ra&& 

lcc—06 7 
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use of or expose yourself on or with the same, examine the condition of all 
machinery, tools, tracks, switches, cars, engines, and all the appliances thereto, 
or whatever you may undertake to work upon or with, and to inspect your sur- 
roundings and everything to be used by you or connected with or incident to 
your work, and use your best efforts to avoid injury therefrom to yourself and 
others? . 

Do you understand that it is expressly agreed by the company that it is your 
right and duty, under all circumstances, to take sufficient time before exposing 
yourself to make such examinations as you have here agreed to, and to refuse 
to obey any order which would expose you to danger? - . 

37. Do you understand that if you are injured in any manner while in the 
service of this company, that you will not be allowed to return to the service of 
the said company, in any capacity, until you have executed a release or made 
satisfactory settlement with the proper officer? . * * * 

39. Do you understand that this company does not have all its main tracks, 
side, and spur tracks ballasted or surfaced, and that the tracks are liable to 
have slivers on the rail, and that there are open and surface cattle guards and 
open culverts in the main tracks and in side and spur tracks, of all of which you 
accept notice and agree to particularly advise yourself thereof and to assume 
the risk therefrom? . 

40. Do you understand and agree that no officer or employee of this company 
is authorized to request or require you to use defective tracks, cars, machinery, 
or appliances of any kind, except at your own risk of injury therefrom? 

41. Do you understand that this company desires to employ only experienced 
men in its service, and do you state that you are aware of the hazards and dan- 
gers of the business, and agree to rely upon your coemployees, and not upon the 
company, for information as to any or all things, including the character of any 
kinds of machinery and appliances which would render your work dangerous 
or subject you to injury, or which may be necessary to the proper performance 
of your duty ; and do you waive any responsibility whatever on the part of the 
company or its officers touching the matters herein referred to, and that this 
shall apply to any position to which you may now or hereafter be assigned? 



42. Do you agree that whenever you shall sustain any personal injury while 
in the service of this company you will allow its surgeons and any medical 
examiners it may select to examine your person and body as often as this com- 
pany may desire in respect to the alleged injury, and hereby waive all objections 
to such surgeons or medical examiners testifying whenever called upon by this 
company ; and do you further agree that your refusal to allow any such exami- 
nation or testimony shall be a bar to the institution or prosecution of any action 
on account of such injury or injuries, and that any action pending at the time 
of such refusal shall at once abate in consequence thereof? . 

43. Do you agree that if while in the service of this company you sustain 
any personal injury you will give notice in writing within ninety-one days there- 
after of such claim to the general claim agent, or to the nearest or any other con- 
venient local agent of the company, which notice shall state the time, place, and 
particulars of the injuries, and the nature and extent thereof and the claim made 
therefor, to the end that such claim may be fully, fairly, and promptly investi- 
gated, and that your failure to give written notice of such claim, in the manner 
and within the time aforesaid, shall be a bar to the institution of any suit on 
account of such injuries? . 

44. Should you enter the service of this company pending the approval of 
your application, and said application be not approved, do you agree to be re- 
moved from the service at once, but that at all times while in the service this 
shall constitute a contract of employment ; and do you agree that your employ- 
ment for any time, however short, or if you are already employed, that your con- 
tinuance in this company's employment for any time, however short, shall be a 
legal and adequate consideration for the execution of this contract, and that if 
your failure to perform or comply with any of the terms of this, your contract 
of employment, shall cause or contribute to your injury you will have no cause 
of action against this company, and hereby expressly waive the same? 



My present address is • 
Witness : 



Dated at , 190— w 



-, Applicant. 
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State of 



County of , ss: 

— : , being first duly sworn, says on oath that he is the applicant 

named in the foregoing application; that said application is signed by him; 
that the answers to questions in said application are made in his own handwrit- 
ing ; that each and all of the answers contained in said application are true, and 
that he has carefully read said application and knows its contents, and that same 
will be his contract of employment, and that he has executed and will retain 
in his possession a duplicate thereof. 



[seal.] 



Applicant. 
. day of , 190— * 



Notary Public 



TESTIMONY 07 H. R. 7VLZJSB BEFORE THE UNITED STATES INDUSTRIAL 
COMMISSION ON MAT U, 1900. 

Relief departments by railroads. — Some roads conduct relief departments, 
which are kept up principally by deductions irom the wages of the employees 
each month. These associations are in name " voluntary ," but in nature they 
are compulsory ; that is, the old employees who do not belong to them are 
coerced or intimidated into joining them; and new applicants for employment 
are not hired unless they agree to become members of these associations. The 
employees have some voice in their management and are allowed a minority 
representation on the advisory boards, but the railroad companies in organ- 
izing these associations and making the laws to govern them have shrewdly 
seen to it that the companies' representation on the boards is in the majority, 
and can at all times dictate and dominate the policy of the association. They 
have taken good care, too, to see to it that the law-making power of the asso- 
ciations can never fall into the hands of the employees. As I have said, these 
associations are kept up mostly by monthly deductions from the wages of the 
employees, but the companies agree to make good any deficiency in the fund. 
As a condition of receiving benefits, an employee must release the company from 
responsibility for injury, because it agrees to make good any deficiency in this 
fund. As the figures of those who have investigated show that "the amount paid in 
by the employees is sufficient to fully cover the cost of carrving their risks, and 
that the amount paid into such fund by the company is only between one-fifth 
and one-sixth of the total amount paid in, it is considered that it is taking a 
very unfair advantage of the employees to require them to release the company 
from responsibility for injury. 

(For insurance rates, see Locomotive Engineers' Journal for September, 1896, 
pp. 784-789; for figures in regard to the amount contributed by railroad compa- 
nies to relief funds, see evidence of J. K. Cowen in hearings before the Indus- 
trial Commission on transportation, p. 306. ) 

The effect of these associations on the relations between employer and em- 
ployee is anything but pleasant. The employees have had their eyes opened in 
regard to these associations. They see that through the intricate" workings of 
these relief departments they are being financially robbed and deprived of their 
legal rights in the courts, and they denounce them bitterly. 

The primary motives of railroad companies in operating these departments 
are avaricious rather than benevolent. First, because they require an employee 
to release them from responsibility for injury, and, secona, because membership 
in the relief department keeps employees out of labor organizations on account 
of their being unable to pay the dues in both. In this way the employees are 
deprived of the great benefit of labor organizations and the company's hands 
are therefore more free to impose unfavorable conditions ugon its men, and 
through this means they will become gradually bound up so that the company can 
do as it pleases with them. If these relief departments did not serve the pur- 
poses of releasing the company from responsibility for injury and alienating tfce 
interest of employees from labor organizations, there would not be many of them 
in existence. 

I have not had the time and means at my command to make as thorough an 
investigation of these departments as I would like to have done, but I have been 
able to gather enough evidence together to substantiate the charge thai 1W^ to* 
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founded on Iniquity and governed by laws that are in direct conflict with the- 
spirit of American institutions, and are foisted upon the employees in defiance of 
the laws of our country. So numerous are the flagrant abuses practiced by 
railroad companies through these relief departments upon their employees that 
I will not attempt to cover them all, but will try to point out to you those that 
have appeared to me to be the most unjust and open to criticism. 

I wish first to call your attention to the blank applications for membership 
prescribed by three railroads which operate these associations : 

BALTIMORE AND OHIO BAILBOAD COMPANY — BELIEE DEPARTMENT. 

Application for full membership in the relief feature* 

To the Superintendent of the Relief Department: 

I, , of , in the county of and State of , desir- 
ing to be employed In the service of the Baltimore and Ohio Railroad Company 

as in the department, division, do hereby, as one of the 

conditions of such employment, apply for membership in the relief feature, and 
consent and agree to be bound by all the regulations of the relief department 
now in force and by any other regulations of said department hereafter adopted 
applicable to the relief feature ; for which regulations now in force reference is 
hereby had to any copy of the last edition of the book of regulations of said de- 
partment issued by the superintendent 

I also agree that the said company, by its proper agents, and in the manner 
provided in said regulations, shall apply monthly in advance from the first 
wages earned by me under said employment in each calendar month, sums at 
the rate of per month as a contribution to the relief feature of said de- 
partment, for the purpose of securing the benefits provided by said regulations 

for a member of class to myself, or in the event of my death to , or 

to whomever I may hereafter, from time to time, designate in writing by way 
of substitution, with the written consent of the superintendent; or if no such 
beneficiary be then living, to my next of kin (as determined by the laws of the 
State of Maryland), in accordance with regulation No. 18, subject to all. the pro- 
visions and requirements of said regulations. 

I expressly stipulate that my marriage shall ipso facto have the effect to sub- 
stitute my wife in the place and stead of the beneficiary named above to receive 
said benefits, in the event of my death, if she be then living. 

I further agree that this application when accepted by the superintendent 
shall constitute a contract between myself and the said company as a condi- 
tion of my employment by the company, governed in its construction and effect 
by the laws of the State of Maryland, and as such be an irrevocable power and 
authority to said company to appropriate the above amounts from my wages 
and apply the same as aforesaid, and shall constitute an appropriation and as- 
signment in advance to the said company in trust for the purpose of the relief 
feature, of such portion of my wages, which assignment shall have pre- 
cedence over any other assignment by me of my wages or of any claim upon 
them on account of liabilities incurred by me. 

I further agree that in consideration of the contributions of said company 
to the relief department and of the guaranty by it of the payment of the benefits 
aforesaid, the acceptance of benefits from such relief feature for the injury or 
death shall operate as a release of all claims against said company or any com- 
pany owning or operating Its branches or divisions or any company over whose 
railroad, right of way, or property the said Baltimore and Ohio Railroad Com- 
pany or any company owning or operating its branches or divisions shall have 
the right to run or operate its engines or cars or send its employees In the per- 
formance of their duty, for damages by reason of such injury or death which 
could be made by or through me ; and that the superintendent may require as a 
condition precedent to the payment of such benefits, that all acts by him deemed 
appropriate or necessary to effect the full release and discharge of the said com- 
panies from all such claims be done by those who might bring suit for dam- 
ages by reason of such injury or death ; and also that the bringing of such a suit 
by me, my beneficiary or legal representative, or for the use of my beneficiary 
alone or with others, or the payment by any of the companies aforesaid of 
damages for such injury or death recovered in any suit or determined by a 
compromise or any costs incurred therein, shall operate as a release in full to 
the relief department of all claims by reason of membership therein. 
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I also agree for myself and those claiming through me to be specially bound 
t*y regulation No. 11, providing for the final and conclusive settlement of all 
disputes by reference to the superintendent of the relief department and an 
appeal from his decision to the committee on the relief department 

I understand and agree that this application when accepted by the superin- 
tendent shall constitute a contract between me and the said company, by which 
my rights as a member of the relief feature and as an employee of said company 
shall be determined as to all matters within its scope; that each of the state- 
ments herein contained and each of my answers to the questions, asked by the 
medical examiner and hereto annexed shall constitute a warranty by me, the 
truth whereof shall be a condition of payment of the benefits aforesaid. 

I hereby certify that I am years of age; am correct and temperate in 

my habits, and have no injury or disease, constitutional or other, which will 
tend to shorten my life ; am now in good health, and able to earn a livelihood. 

In witness whereof I have signed these presents at t In the State of 

- this day of , 18 — . 



Witness : 



The foregoing application is accepted at the office of the superintendent of the 
relief department, in Baltimore City, Md., this day of , 18 — . 



Superintendent of the Relief Deportment 

PENNSYLVANIA RAILROAD COMPANY — BELIEF DEPARTMENT. 

Application for membership in the relief fund. 
To the Superintendent of the Relief Department: 

I, , of , in the county of and State of , em- 
ployed in the service of the Pennsylvania Railroad Company, as upon 

the department, do hereby, by reason of such employment, apply 

for membership in the relief fund, and consent and agree to be bound by the 
regulations of the relief department of the said company as contained in the 
book of said regulations, approved by the board of directors, which I have read 
or have had read to me, and by any other regulations of the said department 
hereafter adopted, and by the provisions of any agreement or agreements made 
by the said company with any other corporation or corporations associating 
In adminstration of their respective relief departments, in accordance with said 
book of regulations. 

I also agree that the said company, by its proper agents, and in the manner 
provided in said regulations, shall apply as a voluntary contribution from any 
wages earned by me under said employment, or from benefits that may hereafter 
become payable to me, at the rate of per month, for the purpose of secur- 
ing the benefits provided for in the regulations for a member of the relief fund of 

the class, and additional death benefit, equal to the death benefit of 

the first class. Unless I shall otherwise designate in writing, with the approval 
of the superintendent of the relief department, death benefit shall be payable 
to (here designate the beneficiary or beneficiaries). 

And if any person now or hereafter designated by me to receive the death 
benefit shall not be living or shall be incapacitated for executing the requisite 
receipt and release, or if there shall be no such person, the death benefit shall be 
payable as provided in the regulations of the relief department for such event 
And I agree that the acceptance of benefits from the said relief fund for injury or 
death shall operate as a release of all claims for damages against said company 
arising from such injury or death which could be made by or through me, and 
that I or my legal representatives will execute such further instrument as may 
be necessary formally to evidence such acquittance. 

I also agree that this application, when approved by the superintendent of 
the relief department, shall make me a member of the relief fund on and from 
the date upon which, by the provisions of the regulations and the terms of this 
application, it takes effect, and shall constitute a contract between myself and 
the said company, and that the terms of this application and the regulations of 
said department shall, during my membership, be a part of the conditions of my 
employment by the company, and that the same shall not be avoided by any 
change in the character of my service, or locality where rendered while in such 
•employment, nor by any change in the amounts applicable from my wages to the 
relief fund which I may hereafter consent to, and that the agreement that the 
above-named amounts shall be appropriated from my wages shall apply also to 
any other amounts arising from changes made as aforesaVflL, &.w<\. «Y&\\ tsy&a&tooXfe 
an appropriation and assignment in advance to the sa\& Cornell's , Va. XxraX, *s» 
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the purposes of the relief fund, of such portions of my wages, which assignment 
shall haye precedence over any other assignment by me of my wages, or of any 
claim upon them on account of liabilities incurred by me. 

I also agree, for myself and those claiming through me, to be especially bound 
by regulation numbered 65, providing for final and conclusive settlement of all 
disputes by reference to the superintendent of the relief department and an 
appeal from his decision to the advisory committee. 

I certify that I am correct and temperate in my habits ; that so far as I am 
aware I have no injury or disease, constitutional or otherwise, which will tend 
to shorten my life, and am now In good health and able to earn a livelihood. 

I also agree that any untrue or fraudulent statement made by me to the medi- 
cal examiner, or any concealment of facts in this application, or resignation 
from the service of the said company, or my being relieved from employment 
and pay therein at the pleasure of the company or its proper officers, shall for- 
feit my membership in the aforesaid relief fund and all benefits, rights, or equi- 
ties arising therefrom, excepting that my leaving the service shall not (in the 
absence of any of the other foregoing causes of forfeiture) deprive me of any 
benefits to the payment of which I shall have previously become entitled by 
reason of accident or sickness occurring while in the serivce. 

This application to take effect the day of , A. D. , If I shall be 

on duty on that date ; otherwise upon the date of my going on duty thereafter. 

In witness whereof I have signed these presents at , in the county 

of , State of , this day of , A. D. . 

Witness: (Signature) . 

The foregoing application is approved at the office of the superintendent of 

the relief department, at , in the county of , State of f 

this day of , A. D. . 

(Signature) , 

Superintendent of the Relief Department. 

Application for membership in the Philadelphia and Reading Relief Association, 

To the Superintendent of the Philadelphia and Reading Relief Association: 

I, , of , in the county of , and State of , em- 
ployed, or about to be employed, in the service of the Company as 

the do hereby, by reason of such employment, apply for membership in 

the Philadelphia and Reading Relief Association, and consent and agree to be 
bound by the regulations of said association, as contained in the book of said 
regulations, approved by the advisory committee, which I have read or have had 
read to me, and by any other regulations of the said association which may 
be hereafter adopted. 

I also agree that the said company, my employer, or any other company whose 
employees may become members of the said association, and which may here- 
after employ me, shall, by its or their proper agents, and in the manner provided 
In said regulations, apply as a voluntary contribution from any wages earned by 
me under such employment, or from benefits that may hereafter become pay- 
able to me, at the rate of ($ per month, for the purpose of secur- 
ing the benefits provided for in the regulations for a member of the said asso- 
ciation of the class, and additional death benefit equal to the death 

benefit of the first class. Unless I shall otherwise designate in writing, with 
the approval of the superintendent of the relief association, death benefit shall 

be payable to . [Here designate the beneficiary or beneficiaries.] 

And if any person now or hereafter designated by me to receive the death 
benefit shall not be living at the time of my death, or shall be incapacitated 
for executing the requisite receipt and release, or if there shall be no such 
person, the death benefit shall be payable as provided in the regulations of the 
association for such event. Any funeral or other expenses incident to my death 
which shall have been paid by the superintendent of the relief association in 
accordance with the regulations, shall be held to be in part payment of the said 
death benefit, and the amount so paid shall be deducted from the total amount 
of said death benefit before payment to the person or persons entitled to receive 
the same. And, in consideration of the contribution to be made to the relief 
fund of the said association by the Philadelphia and Reading Railroad Com- 
pany, and its successors, and of the agreement of the several associated com- , 
panies in respect of any deficit in the relief fund for benefits to their respective 
employees, I hereby agree that the acceptance of benefits from the said relief 
fund, or from said association, for injury or death, shall operate as a release of 
all claims for damages against said company, my em\Aoyer, and against any 
of said associated companies by which I may hereafter Y>e em^Voy^, «x\sta% towa. 
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such Injury or death, which could be made by or through me, and that I or 
my legal representative will execute or, where necessary, procure to be executed, 
such further instrument as may be necessary formally to evidence such ac- 
quittance. 

I also agree that this application, when approved by the superintendent of 
said association, shall make me a member of said association on and from the 
date upon which, by the provisions of the regulations of said association and 
the terms of this application, it takes effect, and shall constitute a yrontract 
between myself and said company, my employer, and such of the associated 
companies by which I may be hereafter employed, and that the terms of this 
application and the regulations of said association shall, during my membership, 
be a part of the conditions of my employment by said companies, or any of them, 
and that the same shall not be avoided by any change in the character of my 
service, or locality where rendered, while in such employment, nor by any change 
in the amounts applicable from my wages to the relief fund which I may here- 
after consent to, and that the agreement that the above-named amounts shall 
be appropriated from my wages shall apply also to any other amounts arising 
from changes made as aforesaid, and shall constitute an appropriation and as- 
signment in advance, to the said company or companies, my employers, in trust, 
for the purposes of said association, of such portion of my wages, which assign- 
ment shall have precedence over any other assignment by me of my wages or 
of any claim upon them on account of liabilities incurred by me. 

I also agree for myself and those claiming through me to be especially bound 
by the regulations providing for final and conclusive settlement of all disputes 
by reference to the superintendent of said association and an appeal from his 
decision to the advisory committee. 

I certify that I am correct and temperate in my habits; that, so far as I 
am aware, I have no injury or disease, constitutional or otherwise, which will 
tend to shorten my life, and am now in good health and able to earn a livelihood. 

I do hereby further acknowledge, consent, and agree that any untrue or 
fraudulent statements made by me to the medical examiner, or any conceal- 
ment of facts in this application, or my resignation from the service of 
said company, my employer, or from any of the associated companies, or my 
being relieved from employment and pay therein at the pleasure of the saijl 
companies, or any of them, or their proper officers, shall, except as otherwise 
provided in the regulations, forfeit my membership in the said association, 
and all benefits, rights, and equities arising therefrom, excepting that my 
leaving the service shall not (in the absence of any of the other foregoing 
causes of forfeiture) deprive me of any benefits to the payment of which I 
shall have previously become entitled by reason of accident or sickness occur- 
ring while in the service. 

This application shall take effect on the day of , A. D. , if 

on that date I shall be on duty in the service of the said company ; otherwise 
upon the date of my going on duty in such service, and am not at the time 
suffering from injury or disease. 

In witness whereof I have signed these presents at , in the county 

of , State of , this day of , A. D. . 



Signature of applicant. 
Witness: 



Signature of parent, guardian, or husband. 

Witness: , 

Witness to signature of parent, etc. 

The foregoing application is approved at the office of the superintendent of 

the Philadelphia and Reading Relief Association at Philadelphia, Pa., this 

day of , A. D. . 



Superintendent of the Philadelphia and Reading Relief Association. 

It is claimed by some of the defenders of these departments that membership 
In them is "strictly voluntary." This argument is denied by the employees 
and others who have investigated the subject and so convincing are the facts 
to the contrary that the argument is not taken seriously by those who have 
become acquainted with the inside workings; but fearing the same old argu- 
ment might be presented to this Commission I will point out a few of the facts 
which to my mind clearly prove the fallacy of the contention. In a. tatete 
which I will submit later I will show that a large Yu&VflcVtg ol \X\fe «ek$ks**«* 
who have spoken on the matter say that \t \a neceaaars \» Yftsi \X\fe x^wfiL 



100 LIABILITY OF COMMON CABBTERS. 

departments to secure employment, or that they are intimidated or coerced 
into joining them after securing employme.it. Prof. E. R. Johnson, of the 
University of Pennsylvania, who made an investigation of these departments, 
in his evidence before this Commission said : 

* * * "A prominent official of an important railway corporation told me 
in a confidential conversation that he did not care whether the membership 
in relief association was compulsory or not At that time his railway made 
membership in his association compulsory ; but he stated that he did not care 
whether it was compulsory to join the association or not, for the reason that 
the indirect pressure that the corporation could bring to bear would accomplish 
the same result." 

After making this statement he was asked this question: "Did they force 
the employees?" To this question he answered: "Yes." (Hearings before 
the Industrial Commission on the subject of Transportation, p. 57.) 

In the application for membership in the Baltimore and Ohio Relief Depart- 
ment, heretofore quoted, the following appears : 

" I, , of , in the county of and State of , de- 
siring to be employed in the service of the Baltimore and Ohio Railroad Com- 
pany as in the department, division, do hereby, as one of 

the conditions of such employment, apply for membership in the relief feature, 
and consent and agree to be bound by all the regulations of the relief depart- 
ment now in force and by any other regulations of said department hereafter 
adopted applicable to the relief feature." 

When an employee is required to join the relief department as a condition of 
employment, is not membership in that department compulsory? 

President C. P. Huntington, of the Southern Pacific Railway, in a circular 
issued February 15, 1900, establishing the relief department on that road, said: 
"Applicants for employment after March 1, 1900, must become members of the 
relief department before entering the company's service." (Railroad Train- 
men's Journal for April, 1900, p. 335.) * 

I think this is sufficient evidence to prove to a reasonable mind that member- 
ship in these associations is not voluntary, and I would not encroach upon the 
Commission's time by submitting any further proof were it not for the fact that 
In the face of all the evidence that has been produced, I expect you will find 
some people who will still insist that membership is voluntary, so I wish to call 
your attention to the evidence of Hon. J. K. Cowen, president of the Baltimore 
and Ohio Railroad, before this Commission October 21, 1899 : 

In answer to a question by Senator Mallory, he said : " If a person comes Into 
the service now he agrees to go into the relief department" 

In answer to a question by Commissioner Farquhar, he said: "He can not 
get into the service without going into the relief department unless he is over 
age and for some special reason is relieved." (Hearings before the Industrial 
Commission on Transportation, p. 305.) 

The next claim made for these departments is that the money received from the 
employees to keep up the fund is given in " voluntary contributions." If mem- 
bership in these associations is compulsory it necessarily makes the payment of 
these moneys compulsory, and to prove the former is but to prove the latter. 
Therefore I think it almost a waste of time to say any more on that proposition, 
but it might be well to here call your attention to the straits these companies 
must have been in when making the laws to govern these departments to find 
words deceptive enough to answer their purposes but still look good on the 
outside. 

That they were in a measure unsuccesful in this is shown by their making a 
new definition for the word " contributions." On page 21 of the regulations gov- 
erning the Baltimore and Ohio Relief Department I find the following : " The 
word ' contribution/ wherever used in these regulations, refers to the sums paid 
into the treasury of the company on account of the relief feature, either by 
appropriation of wages earned or by deposits of cash for or by members." 

On page 29 of the regulations governing the Pennsylvania Voluntary Relief 
Department I find it defined in this way : " The word * contribution/ wherever 
used herein, shall be held to mean such portion of wages or benefits, or cash 
payments in lieu thereof, as a member shall have agreed in his application shall 
be applied for the purpose of securing to him the right to benefits from the relief 
fund." 

On page 30 of the regulations governing the Philadelphia and Reading Relief 

Association I find it defined in these words: "The word 'contribution/ wher- 

erer used herein, shall be held to mean such portion of wages or benefits, or 

cash payments in lieu thereof, as a member sha\\ have agreed in his application 
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shall be applied for the purpose of securing to him the right to benefits from the 
relief fund." 

They first compel a man to join these associations and agree to allow them to 
keep a part of his wages each month, and then want to call it a contribution. 
If there was not an attempt at deception in this matter, why did they pick a 
word that required so much defining? I believe that the general understanding 
of the word contribution is to give of one's own free will, and I deny that tbese 
employees pay this money in that spirit And while they may not have the 
means of education at their command that the railway managers have, they are 
well enough acquainted with the English language to know that white is not 
black and a thousand definitions will not make green mean yellow. 

Now as to the objects or motives of railway managers in operating tbese 
departments. The companies claim that the object is benevolence. We dispute 
this, and claim, on the other hand, that their motives are avaricious. 

What the companies would have us believe are their motives are printed In 
their regulations, and it might be well to quote them. On page 9 of the regula- 
tions governing the Pennsylvania Railroad Voluntary Relief Department, I 
find this declaration : 

44 The object of this department Is the establishment and management of a 
fund to be known as 4 The relief fund,' for the payment of definite amounts to 
employees contributing to the fund, who under the regulations shall be entitled 
thereto, when they are disabled by accident or sickness, and in the event of 
their death, to the relatives or beneficiaries specified in the applications of such 
employees." 

On page 3 of the regulations governing the Philadelphia and Reading Relief 
Association, the purpose is stated in this language: 

44 The object of this association is the establishment and management of a 
fund to be known as 4 The relief fund/ for the payment of definite amounts to 
members of the association, when, under the regulations thereof, they shall be 
entitled thereto by reason of disablement from accident, sickness, or other 
cause, and, in the event of their death, to their relatives or other beneficiaries 
specified in their applications for membership or thereafter designated in ac- 
cordance with the said regulations." 

On page 4 of the regulations governing the Baltimore and Ohio Relief De- 
partment, It is put briefly in this language : 

**The relief feature will afford relief to its members entitled thereto when 
they are disabled by injury or sickness, and to their families in the event of 
their death." 

But we are fully convinced that these luring promises are only for the pur- 
pose of throwing dust in the eyes of the employees, and that the primary 
objects of the railroad companies in operating these departments are to deprive 
the employees of the right to sue in case of injury, and to keep them out of 
labor organizations. 

As I have said before, I think if these two things could not be accomplished 
there would not be many relief associations in existence. Taking the second 
question first, I will give you what I think are good reasons to base this claim on : 

In the first place, many of the employees say that they believe one of the 
objects of the companies is to keep them out of labor organizations. They also 
testify that it serves this purpose, for men are sometimes unable to keep up the 
dues in the relief department and their labor organizations, and as it is com- 
pulsory on them to pay dues into the relief department they must withhold their 
membership from the labor organizations. 

In 1889, shortly after these relief associations had been started, Mr. E. F. 
O'Shea, grand secretary and treasurer of the Brotherhood of Railroad Brake- 
men, in answer to questions submitted by the Department of Labor in regard 
to relief associations, said : 

44 Some of the principal lines have lately organized so-called relief associa- 
tions for the ostensible purpose of • caring for our dear employees,' but the real 
purpose is to undermine and ultimately to destroy the brotherhood and place 
the men entirely at the mercy of the corporations. The brakeman does not 
receive wages commensurate with the work he performs or the dangers he is 
compelled to undergo, hence he is unable to keep up his membership in more 
than one organization, and as a portion of his wages is retained each month 
for his membership in the relief fund he has no choice in the matter. A protest 
will result in discharge, and a discharge forfeits all moneys paid into the 
fund. The relief fund is a delusion and a snare, and many of the brakemen 
know it from bitter experience." (Fifth Annual Report ot Wife CfemmY&vsvust 
of Labor, p. 39.) 
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Prof. B. R. Johnson, in testifying before this commission, said : M A majority 
of railroad men could not afford to carry insurance in the relief departments 
and in the brotherhoods; both the relief departments rather worked against 
the beneficial departments of the brotherhoods." Further he was asked : " Did 
it lessen their allegiance to the brotherhood organization?" To this he 
answered: "Yes; and made it rather difficult for a man who was to be a 
member of the relief department to Join the brotherhoods." (Hearings before 
the Industrial Commission on Transportation, p. 57.) 

Now, as to the other motive that prompts these companies — that of depriving 
employees of the right to recover for injury : 

Each of these companies, as will be noted by glancing over the applications 
for membership in the relief department, requires as a condition of receiving 
benefits from the fund that the employee shall release it from all claims for 
damages arising from such injury. 

If the companies are prompted by a spirit of benevolence, why do they take 
such an unfair advantage of an injured employee? Is it benevolence to strip 
a cripple of the legal rights given him by the laws of the land? One of the 
strongest evidences that the greatest desire of railroad companies is to prevent 
the paying of damages is afforded by watching their actions in such matters, 
and I desire right here to call the Commission's attention to the attitude of 
some of our railway managers toward their employees who have been injured 
in the service and have sought redress in the courts — the way they discourage 
these employees and apparently use every means at their command to suppress 
the evidence and truth in these cases. For instance, a road is running from 
Pennsylvania into Ohio. The laws and courts of Ohio are considered by the 
employees to be more fair and equitable than those of Pennsylvania, and the 
employee of this road when he sues naturally goes to Ohio to enter suit, and the 
case is tried in Ohio. He has to depend on his fellow-employees, who are his 
witnesses, to go voluntarily into Ohio to give evidence, because, as I understand 
it, they can not be compelled to go from one State into another to give evidence 
in such cases. The officers of the road go to these witnesses and tell them 
that they do not have to go into Ohio to testify unless they want to, and they 
give them to understand that It is the company's desire that they do not go. 
These employees are talked to by their superior officers, from the train master 
up to the general superintendent, and are finally persuaded not to go. Then 
the only way left open for the injured employee to get their testimony is to 
go into Pennsylvania and take their depositions. The practice in taking these 
depositions is for the counsel on both sides to get together and mutually agree 
on a date on which they will go together and take the depositions. The counsel 
for the company advises the officers of the road what day they will come, and 
the company then goes to these witnesses whose testimony would be favor- 
able to the employee and gets them to go to some place where they can not be 
found on the day the depositions are being taken. 

It is made known to these witnesses, too, that they will lose nothing for the 
loss of time and expenses while evading the lawyers. Then, too, if a good wit- 
ness for the plaintiff is on a run that takes him into Ohio, and they fear he will 
be subpoenaed some time while in Ohio, they will in some instances put him on 
another part of the road to work, so that he will not run into Ohio. These wit- 
nesses know and feel in their own hearts that they are doing a wrong to their 
fellow-employee, but the remonstrances, or at least the suasive talk of a general 
superintendent, who has probably never honored them with an audience before, 
is too much for their will power, and they finally bend. And in this way the 
poor employee who has been injured through some fault of the company in 
deprived of some of his best witnesses. I remember, however, of one case where 
a man was handled in this way, and he was taken to task for it by his lodge of 
our organization ; and when he fully realized the way his fellow-workmen felt 
about it, he took courage and went and freely gave his testimony ; and the plain- 
tiff, who was a member of a sister organization, recovered several thousand 
dollars for the loss of a hand. 

What I desired to bring out by the foregoing was to show the means railroad 
officers will resort to to save damage suits ; and it strengthens my assertion that 
one of the main features of the relief departments is to prevent the collection of 
damages for injury, when the company is liable. 

But no stronger evidence can be obtained, showing the objects of these relief 

associations, than to take some of the history of the actions of the companies 

toward legislation which sought to nullify these release contracts. A few years 

ago, when such legislation was proposed in the State of Iowa, the Chicago, 

Burlington and Quincj Railroad Conpany, which operates a relief department, 
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inam,aled all of Its forces and influence and resorted to some questionable 
means to defeat this measure. 

The fight made by the railroad employees in Iowa aroused so much public 
sentiment against these departments in that part of the country that the Penn- 
sylvania Company was very much disturbed lest their association would be 
stripped of its best feature by State legislation in that section of the country. 
So at the last session of the Indiana legislature it sought to legalize its relief 
department by statute and had its attorneys draft the following bill, which was 
introduced in the senate by a senator who was favorable to that corporation: 

[Engrossed senate bill No. 885.] 
A BILL for an act making it lawful for railroad companies owning or operating railroads in the 
State of Indiana, and for all other corporations, companies, firms, or persons employing labor 
in said State, to organize and maintain relief departments for the creation, maintenance, and 
management of relief funds for the payment or benefits to employees contributing to such 
funds when disabled by accident or sickness, and in the event of their death to their relatives 
or other beneficiaries, authorizing employees to agree to contribute, and to contribute volun- 



tarily to such funds, providing that the expense and cost of managing, caring for, investing, 
and disbursing such funds shall be borne solely by said corporation, companies, firms, or per- 
sons; that they shall be liable for the safe-keeping thereof, and for any deficiency in said funds, 



providing for the acceptance of benefits from said funds by the members and their benefici- 
aries, ana prescribing the effect of such acceptance, and matters relating thereto, and declar- 
ing an emergency. 

Section 1. Be it enacted by the general assembly of the State of Indiana, That 
it shall be lawful for railroad companies owning or operating railroads in said 
State, and for all other corporations, companies, firms, or persons employing 
labor in said State to organize and maintain relief departments for the creation, 
maintenance, and management of relief funds for the payment of benefits in 
definite amounts to employees contributing to such funds when they are dis- 
abled by accident or sickness, and, in the event of their death, to the relatives or 
other beneficiaries of the decedent who may be specified in the application for 
membership of such employees. 

Sec. 2. The employees of such companies, corporations, firms, and persons may 
agree to contribute and may contribute voluntarily to the creation and main- 
tenance of such funds, but all the expense and cost of managing, caring for. 
Investing, and disbursing such funds shall be borne solely by the companies, cor- 
porations, firms, and persons, and they shall be liable for their safe-keeping and 
for any deficiency in the funds to pay the benefits agreed upon. 

Sec. 3. In case of personal injury to any employee or of his death while a 
member of any such relief department and entitled to benefits, he or his bene- 
ficiary named in the application for membership may accept the benefits from 
the relief fund in lieu and in bar of any damages resulting from such injury 
or death, and the acceptance of benefits from the relief fund to which such em- 
ployee or his beneficiary is entitled by reason of membership in the relief de- 
partment shall be a valid defense to any action for damages resulting from 
such injury or death, but nothing contained herein or in any contract of such 
employees shall operate to deprive him or his representatives of his or their 
right of action for damages resulting from such injury or death if such em- 
ployee or his beneficiary does not accept the benefits from such relief fund. 

Sec. 4. An emergency exists for the immediate taking effect of this act ; there- 
fore the same shall be in force from and after its passage. 

The company worked hard for the passage of this measure and kept a num- 
ber of its employees at Indianapolis trying to show the legislators the blessings 
of their so-called " voluntary relief department." The bill was referred to the 
committee on judiciary, which reported the bill with amendment, as follows : 

•' Mr. President : Your committee on judiciary, to which was referred senate 
bill No. 335, introduced by Senator Hogate, has had the same under considera- 
tion and begs leave to report the same back to the senate with the recommenda- 
tion that said bill be amended by adding to section 3 the following : 

"Amend by adding to section 3 the following : 

" • Provided. That there shall be paid to any employee or beneficiary any and 
all benefits to which he is entitled by reason of such membership for the period 
of 15 days after his injury, and the acceptance of such benefit shall not operate 
as a bar in a suit for damages on account of such injury ; and any act done, or 
any release or contract executed, within 15 days of any injury received by any 
member of any such association, shall not be a bar to any suit for damages on 
account of said injury ; and that when so amended said bill do pass.' 

"J. D. Early, Chairman." 

The amended report was concurred in February 17, 1S99, an& on Y<Svenars ^ 
1899, the bill was called up by Senator Hogate, the man w\io Vt&k&»r&\ NX., «&, 
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read a third time by sections. It was then again amended by striking out all 
of lines 11 and 12, after the word " death," in section 3. And then It was still 
further amended by striking out all of section 3. 

This left a measure that was undeceptive and would have carried out every 
principle set forth in the Pennsylvania Company's declaration of purposes of its 
relief fund. But this kind of legislation was not what it was seeking; it was 
seeking to legalize these release contracts; and when these iniquitous pro- 
visions were stricken from the bill the senator who had introduced it, and, as 
I understand it, introduced it at the instance of the Pennsylvania Company, 
moved to strike out the enacting clause, which motion prevailed, and it killed 
the bill. 

Mr. Chairman, I have taken particular pains to look up the history of this 
Indiana legislation in order to give you the exact facts. I placed myself in 
communication with the secretary of state of Indiana ; also with the chairman 
of the legislative board of railroad employees of that State, who was In attend- 
ance at Indianapolis during that session of the legislature, and to substantiate 
my statements I submit their letters : 

Department of State, 
Indianapolis, Ind., January 22, 1900. 
H. R. Fuller, Washington, D. O. 

Dear Sir : I herewith inclose to you a type-written copy of senate bill No. 335, 
introduced in the senate of the sixty-first general assembly. The original bill, 
with the amendments added thereto, had been ordered to engrossment, after 
which, on February 24, the enacting clause was stricken out, and therefore the 
bill was killed. 

Very truly, yours, Geo. W. Gonser, Deputy Secretary. 

I again wrote to the secretary of state for more details in regard to this bill 
and received the following letter : 

Indianapolis, Ind., March 12, 1900. 
H. R. Fuller, Washington, D. O. 

Dear Sir : Replying to your favor of March 10, I beg to say that senate bill 
No. 335 was introduced into the general assembly by Hon. Enoch G. Hogate, a 
Republican senator. On February 24, 1899, the bill was called up by Mr. 
Hogate and read a third time by sections. Senator Minor, a Democrat, made 
the following motion : 

" I move you that senate bill No. 335 be referred to a committee of one and 
amended by striking out all of lines 11 and 12 after the word ' death ' in section 
3," which motion prevailed. 

Senator Morris Winfield, a Democrat from the district composed of Cass and 
Pulaski counties, made the following motion : 

" I move you that senate bill No. 335 be amended by reference to a committee 
of one, its author, with instructions to strike out section 3," which motion pre- 
vailed, on a decision whereon 21 senators voted in the affirmative and 13 sena- 
tors voted in the negative. 

The bill as amended did not meet the approval of Senator Hogate, who there- 
upon moved to strike out the enacting clause, which motion prevailed. If there 
is any blame to be attached to either party for the defeat of this bill, It can 
only be attached to the Democratic party. 
Very truly, yours, 

Union B. Hunt, Secretary of State. 

The following is the statement made by Mr. B. L. Frederick, the chairman of 
the railroad employees' legislative board: 

Indianapolis, Ind., May 16, 1899. 
H. R. Fuller, McKees Rocks, Pa. 

Dear Sir : Your letter of the 1st instant relative to the bill introduced at the 
last session of the general assembly of this State, making it lawful for railroad 
companies and other corporations to organize and maintain relief departments, 
received. 

This bill, which was known as S. B. 336 and introduced by Senator Hogate, of 
Boone County, was, I understand, drawn up by Mr. Samuel O. Pickens, of this 
city, and the chief counsel for the Pittsburg, Cincinnati, Chicago and St Louis 
Railway in this State. This company (Pittsburg, Cincinnati, Chicago and St 
Louis Railway) kept 6 of their employees stationed at the state house during 
the entire session, working in the interest of this measure — they having a list 
showing the percentage of members and nonmenibers on each division to show 
tlmt the relief department as conducted by that company was purely voluntary 
and not compulsory. On 2 or 3 of these divisions, the ^fcT°.«i\»^fc ol m«B&fe?«Uln 
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was, as low as GO per cent, but upon Investigation I find the majority of the 
employees on these divisions that have a low percentage are men who are past 
the prime of life and would be considered by other Insurance companies as 
poor risks. 

The bill met with great opposition from the representatives of the employees 
for this reason: That the acceptance of the benefits of the relief association 
was a valid defense for the company in a suit for damages. 

When the bill came up for passage with the amendment attached all interest 
was lost, showing conclusively that the bill was introduced to have the relief 
departments act as a bar in a suit for damages. 

Trusting you will find this information sufficient, I am, sir, 

Very respectfully, yours, B. L. Frederick. 

Chairman Indiana Legislative Board, 

Subscribed and sworn to before me this 29th day of March, A. D. 1900. 
[seal.] John W. Donnelly, 

Notary Puhlio in and for Cook County, Illinois. 

Now, I wish to call your attention to the remarkable wording of the title of 
this bill. Note how lucidly it sets forth every provision of the bill except the 
release provision. That is. covered by these harmless-appearing words : " and 
prescribing the effect of such acceptance, and matters relating thereto." Indeed, 
the language of the bill is almost a repetition of that in the title, with this one 
exception. If there was not an attempt to deceive, why did they not clearly 
express this provision In the title of the bill? If this release clause was fair, 
why were they afraid to set it forth in the title as they did the other provisions 
of the bill? Why did they not say in the title : •' and the acceptance of benefits 
from the relief fund shall be a valid defense to any action for damages resulting 
from such injury or death?" 

But this is not all the evidence that can be produced to show that the greatest 
object aimed at is to save damage suits. The employees are almost unanimous* 
in that opinion. Prof. E. R. Johnson, whose testimony I have already referred 
to several times, speaks this way : " I think the corporations have organized the 
relief departments not from philanthrophy, but because it is good business." 
He further says : " I think the economic motive is the motive of the corpora- 
tions." (Hearings before the Industrial Commission on transportation, pp. 
58-59.) 

President Cowen, of the Baltimore and Ohio Railroad Company, in his evi- 
dence before this Commission, said: "And practically the effect of the relief 
department has been to almost entirely wipe out litigation with employees on 
account of injuries; not entirely, but almost entirely. I think really it is quite 
a rare case now for us to have much trouble with our employees." 

If we had no more evidence, would not this admission make absurd any pre- 
tension that the relief departments were not organized for the purpose of saving 
damage suits? 

But it Is argued by the friends of the relief associations that anything that 
will save litigation Is commendable. To my mind this is a wrong conception. I 
will agree, however, that anything that will remove the cause for litigation Is 
commendable. We should not allow the railroad companies to escape the respon- 
sibility for injury to their employees, and then they would take more precau- 
tions to protect the lives and limbs of their employees; and the result would 
be a decrease In the number of accidents, and consequently the cause for litiga- 
tion would be lessened. This would be going to the root of the evil, which is 
the right way to go about it 

It is said by those who have Investigated this question that the companies 
contribute only about 16 or 20 per cent of the relief funds, but still they cl8im 
the right to make an employee release them from responsibility for injury 
before they will allow him to draw benefits from this fund of which he and his 
fellow employees have contributed over 80 per cent For the paltry sum which 
Is the company's contribution to the benefits he draws, he is deprived of the 
legal rights given him by the laws of the land. To plainly show the real in- 
justice of this part of the scheme I will draw an example of how it works with 
an employee who is injured and is entitled by law to recover for such injury: 
An employee who is a member of the relief department loses an arm. We 
would say that the courts would allow him $5,000 for this injury. We will 
now say that he receives $100 from the relief fund, $20 of which the company 
has contributed. For this $20 he surrenders his riprht to the $5,000 which he 
is entitled to .according to law, and he is out the dUIei:en<» tatat^sn \2& «s& 
$5,000, which Is $4,980. 
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As previously stated, the companies have the majority on the governing 
boards, and therefore practically mate- the laws and dictate the policy of these 
associations; and it is impossible for the employees' representatives to change 
these laws to an equitable basis. 

I ask the question : If the employees contribute 80 per cent of the funds why 
should they not have a majority representation? I would like tir b*> shown 
another business institution that is run in such an arbitrary manner. Wfem 
if you please, could we find a railroad president or director who owns the con- 
trolling interest in a road who would allow it to be run by the minority stock- 
holders? 

I have often heard the phrase used, " the tail wagging the dog," but It never 
presented itself so strongly to me as it does in this feature of the relief 
departments. 

The amounts paid in disability and death claims by these associations are not 
commensurate with the amounts paid in dues. The insurance departments of 
our brotherhoods, and even the old-line insurance companies, give better rates. 
I have not had the time myself to go into this feature of the question and give 
you the exact figures, but I have here a very able and carefully prepared com- 
parison made by one of the editors of our organizations, which I submit, at 
follows : 

THE PLANT SYSTEM— RELIEF AND HOSPITAL DEPARTMENT. 

We alluded to the philanthropic pose of Superintendent Dunham, of the 
Plant System, in our August number, and stated therein that in forcing his 
relief and hospital scheme on the employees it was compelling them to share the 
company's losses without sharing in its profits. 

We have before us the printed application for membership which is headed 
44 Plant System relief and hospital department." This document is too long for 
space at our disposal in this Issue, and we will use such quotations as will 
answer our purpose at this time and if found necessary will publish In full 
later. This document is addressed to the superintendent and chief surgeon, 
and reads (the name and place added) : 

" I, Richard Roe, of Brunswick, Ga., desiring to be employed In the service of 
the companies constituting the Plant System as engineer in the train depart- 
ment, do hereby, as one of the conditions of such employment, apply for mem- 
bership in the relief and hospital department, and consent and agree to be bound 
by all regulations of the relief and hospital department now in force, and by 
.any other regulations of said department hereafter adopted." 

Jt will be readily seen that employment in any capacity depends upon the 
physical possibility of the applicant coming within the requirements of the med- 
ical examination, which is more searching than the examination of any old-line 
insurance company, as it covers not only physical conditions but eyesight, hear- 
ing, and color list. And it is safe to say that no man, however proficient In the 
business, or how badly he may need work or they need his services, can obtain 
It only through the one channel, the relief and hospital department, and not then 
if for any reason the superintendent or medical examiner does not want him to 
pass. The application further says : 

" I also agree that the said companies, or either of them, by its or their proper 
agents and in the manner provided in said regulations, shall apply monthly in 
advance, from the first wages earned by me under said employment in each cal- 
endar month, sums at the rate of per month as a condition to the relief and 

hospital department for the purpose of securing the benefits provided by said 

regulations for a member of class to myself, or In the event of my death 

to . 

** I expressly stipulate that my marriage shall ipso facto have the effect to 
substitute my wife in the place and stead of the beneficiary named above to 
receive said benefits in the event of my death, if she be then living. 

" I further agree that this application, when accepted by the superintendent 
and chief surgeon, shall constitute a contract between myself .and the said com- 
panies, and each of them, as a condition of my employment by the company, gov- 
erned in its construction and effect by the laws of the State of Georgia, and as 
such be an irrevocable power and authority to said companies, or either of them, 
. to appropriate the above amounts from my wages and apply the same as afore- 
said, and shall constitute an appropriation and assignment in advance to the 
said companies, or either of them, in trust for the purposes of the relief and hos- 
pltal department, ot such portions of my wages, which assignment shall have 
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precedence oyer any other assignment by me of my wages, or of any claim upon 
them on account of liabilities incurred by me. 

" I further agree that in consideration of the contributions of said companies 
to the relief and hospital department, and of tne guaranty by them of the pay- 
ments of the benefits aforesaid, the acceptance of benefits from the said relief 
and hospital department for injury or death shall operate as a release of all 
claims against said companies, and each of them, for damages by reason of such 
injury or death which could be made by or through me ; and that the superin- 
tendent and chief surgeon may require, as a condition precedent to the payment 
of such benefits, that all acts by him deemed appropriate or necessary to effect 
the full release and discbarge of said companies, and each of them, from all 
such claims, be done by those who might bring suit for damages by reason of 
such injury or death ; and also that the bringing of such a suit by me, my bene- 
ficiary, or legal representative, or for the use of my beneficiary alone, or with 
others, or the payment by any of the companies aforesaid of damages for such 
Injury or death, recovered in any suit or determined by compromise, or of any 
costs incurred therein, shall operate as a release in full to the relief and hospital 
department of all claims by reason of my membership therein. 

" I also agree, for myself and those claiming through me, to be specially 
bound by regulation No. 13, providing for the final and conclusive settlement of 
all disputes by reference to the superintendent and chief surgeon of the relief 
and hospital department; and an appeal from his decision to the committee on 
the relief and hospital department 

I understand and agree that this application, when accepted by the superin- 
tendent and chief surgeon shall constitute a contract between me and the said 
companies, and each of them, by which my rights as a member of said relief 
and hospital department and as an employee of said companies, or either of 
them, shall be determined as to all matters within its scope, that each of the 
statements herein contained and each of my answers to the questions asked by 
the medical examiner, and hereto annexed, shall constitute a warranty by me, 
the truth whereof shall be a condition of payment of any of the benefits 
aforesaid." 

It will be noted that the applicant agrees that the acceptance of his applica- 
tion creates a fixed and immutable condition of his employment He also 
agrees to obtain a release, if requested, from all parties who might come within 
the scope of law for bringing a suit against the company, and that the bringing 
of a suit shall act as a positive release of the companies' liability to pay any 
part of the indemnity accruing from his monthly payments and membership in 
the relief and hospital department He also agrees that his rights in the in- 
demnity department and his position as an employee shall rest upon the truth 
of his answers to the medical examiner, and without qualifications. One might 
state what he believed to be absolutely true of his own physical condition and 
still be as wide of the truth as many of the students with M. D. attached to their 
names in making an examination. The applicant takes this risk all to himself, 
as he does all the other risks incident to his employment and insurance with this 
philanthropic company. We append below the fixed and immutable condition of 
employment of all classes of employees on the Plant System. In this exhibit 
they take pains to say, "Free medical and surgical attendance by company's 
surgeons to all members," and that members must Insure In the class their 
salary calls for. We shall see later whether medical attendance Is free to 
anyone but the Plant company. 

The Plant System relief and hospital department, what it costs, and benefits to be 

derived. 



Class according to salary per month. 



A.— 135 or 
under. 



B.— Over 

$35 and not 
more than 
ISO. 



C— Over 

$50 and not $75 
more than 
$75. 



D.— Over 

and not 
more than 
$100. 



E.— More 
than $100. 



Clam according to employment. 



Cost 



per month: 
First class (those engaged in oper- 



fiecoi 



a ting trains) 

>na class (not so engaged) ...... 



$1.25 
L00 



$2.60 
2.00 



$3.50 
2.75 



$4.50 
8.50 



$5.50 
4.25 
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The Plant System relief and hospital department .what it easts, and benefits to be 

derived— Continued. 



< 


k 










Class according to salary per month. 


A.— $35 or 
under. 


B.— Over C— Over 1 D.— Over 

$85 and not $50 and not $75 and not 

more than more than more than 

$50. $75. $100. 


E.— More 
than $100. 


First or second class. 

Benefits: 

For accidental injuries per day, not 
including Sundays- 
First 26 weeks 

A f far 8ft wa«1ct» 


$0.60 
.26 

.60 

600.00 
260.00 


$1.00 
.60 

1.00 

1,000.00 
600.00 


$1.60 
.75 

1.60 

1,500.00 
750.00 


$2.00 

Too 

2.00 

2,000.00 
1,000.00 


$2.60 
T26 


For sickness per day, not including 
first 6 working days or Sundays, 
for 52 weeks —....— 

In event of death from— 

A^cid°nt ............. 


2.60 
2,500.00 


Natural causes .................. 


1,26a 00 







Free medical and surgical attendance by company** surgeons to all members. No charge will 
be made to members for care and treatment while in hospitals. For care of the families of mem- 
bers in company's hospitals, actual cost will be charged with an addition of 10 per cent. 

Members employing other than the company's surgeons will do so at their own expense. 
Benefits will not be paid in such cases unless reported promptly on relief and hospital depart- 
ment Form 12. 

Employees becoming members of the department must insure in the class their salary requires. 



Now, the second class, not in train service, is necessarily made up of all the 
other classes that compose the necessary force employed ; and as there are six 
classes listed in old-line companies before we come to hazardous, it will be fair 
to take the middle class, called ordinary, and turning to this column we find 
$1,000, and $7.50 weekly indemnity. Old-line company, 84$ cents a month, or 
$10 .12 a year ; Plant System, $2 a month, or $24 a year ; $1,500 old line. $7.50 
weekly benefits, 94 cents a month, or $11.25 per year ; Plant, same class, $2.75 
per month, or $33 a year ; $2,000 old line, $12 a week, $1.46 per month, or $17.52 
per year; Plant, same class, $3.50 a month, or $42 per year; $2,500 old line, 
$.12.50 per week, $1.56$ a month, or $18.75 per year; Plant, same class, $4.25 
per month, or $51 per year. In roads where hospital department only is main- 
tained, the payments would, we think, not exceed $4.50, $6, $9, and $12 a year 
for these classes, and the Plant's excess charges over the old-line company Is 
$13.88, $21.75, $24.48, and $32.25 a year— almost three times as much as the 
cost of hospital maintenance. This looks like a good big margin for the Plant 
System, and we will leave the reader to estimate whether the medical service is 
free or whether the employee pays, the bill. And when we realize, as we all do, 
that a very small percentage of the above class get killed, and consequently the 
maturing claim by natural death being paid only one-half, we do not think the 
Plant System will be bankrupt by its philanthropy. Now we will make a com- 
parison of the other class — " extra hazardous," as they are listed by the old-line 
companies. 

Now, the condition for an engineer or conductor who earns more than one 
hundred dollars a month is a payment of $5.50 per month, or $66 a year, on a 
$2,500 policy, with $15 weekly indemnity for 26 weeks, and one-half, or $7.50, if 
he is disabled more than 26 weeks, and full payment on his policy if he is killed 
while on duty in the service of the company ; but if he dies from other causes 
he receives only $1,250, and benefits on account of accidental injury will be paid 
only when shown by evidence satisfactory to the superintendent to have been 
received while actually engaged in the performance of duty in the service of 
the company. 

Now, the old-line schedule before me lists $2,500, extra hazardous, $15 weekly 
indemnity, at $4.26 a month, or $51.36 a year, and full payment of $2,5D0 whether 
killed following his occupation or otherwise or dies a natural death. And when 
we understand that about sixty of every one hundred maturing policies under 
the Plant System would only receive $1,250, because 60 per cent die natural 
deaths, and that indemnity is not paid when injury is received when not on 
duty, it does not take long to fathom the incentive that actuates its superin- 
tendent in adopting this means of relieving the Plant Company of sustaining its 
legitimate liabilities, and possibly having something left, and with no means 
provided by which one of these employees who have paid excess charges over 
Engineers— & difference of $271,250 ; this, added to. the $258,863 excess payment 
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cost of maintenance ever getting any of It back. And If they are discharged or 
leave the service of the company these accumulations, which are sore to accrue, 
remain the property of some one — Who? 

Now, we will make a comparison with the Brotherhood of Locomotive Engi- 
neers' Mutual Life and Accident Association. This is the extra -hazardous risk. 
For the twelve months ending July 20, 1896, there were 141 natural deaths, 73 
killed and died from injuries received, 17 loss of hand or foot, and 22 loss of 
eye, a total of 253. Of the killed, 1 was thrown from his horse, 3 died from 
gunshot wounds, 1 thrown from a buggy. 1 drowned, and 1 killed in a cyclone, 
and these the Plant would pay half or declare them forfeited entirely. The cost 
of carrying $2,500 in the Brotherhood of Locomotive Engineers* Mutual Life and 
Accident Association for the past year, with 30 liabilities maturing for loss of 
hand. foot, or eye. has been $41.66, and the cost of weekly indemnity equal to 
the Plant is carried on in many of our divisions for 75 cents a month, or SO a 
year, making a total of $50.66 for $2,500, with weekly Indemnity and the policy 
always paid in full. Now, let us see what the difference would amount to paid 
in full, as the Brotherhood of Locomotive Engineers does, and natural deaths 
one-half, as the Piant System does. Two hundred and fifty-three policies 
maturing at $2,500 amounts to $630,000. Now, the Plant System would only 
pay in full for those killed— 73— $182,500. As they would not pay for loss of 
hand or eye, they would only pay on the 141 natural deaths $176,251; total, 
$358,750. In favor of the Plant Company, $271,250 on policy payments only, as 
compared with the Brotherhood of Locomotive Engineers' insurance. If the 
Brotherhood of Locomotive Engineers paid its policy holders on the same basis 
the Plant does, it would cost but $22.50 a year to pay the bill and cost of collect- 
ing. Now, the men on the Plant System have paid $15.34 a year more for their 
risk being carried by the Plant than the Brotherhood of Locomotive Engineers* 
insurance has cost Its members, and they have paid $14.64 more than an old-line 
company would ask, and on the ordinary class almost three times as much as 
the rate in an old-line company. 

For further comparison we will take the number carried by the Brotherhood 
of Locomotive Engineers' insurance department which are all extra hazardous, 
and in which all payments are made in full, and loss of hand, eye, or foot paid 
the same as on death, which will give 39 more maturing policies than in either 
the Plant or the old-line company. For the information of the members of the 
Brotherhood of Locomotive Engineers' insurance we will take the average num- 
ber carried during the year, our figures being based on the actual records of the 
insurance assessments for that time. We will give the amount of cost to the 
insured to carry $2,500 and $15 a week in each of the three and deduct the 
amount that would be paid on matured policies in each, leaving the balance to 
cover weekly indemnity, profit, or surplus. 

In the Brotherhood of Locomotive Engineers' insurance 16,860 members pay 
In $50.66 a year, or a total of $854,127.60, and receive on 253 matured policies 
(the last year's record as to actual number of policies paid) $630,000, leaving 
balance of $224,127.60 to meet weekly indemnities. The old-line companies' 
figures on same number would be : Paid in by insured, at $51.36 a year, $865,929. 
As they do not pay for loss of hand, foot, or eye, we will deduct 17 for loss of 
hand or foot and 22 for loss of eye, a total of 39, leaving matured policies in 
old-line company 214 instead of 253, and this total would be $535,000. This 
deducted from the amount paid in would leave a balance of $:>:*0,929 to meet 
weekly indemnity claims, commissions, and profits — $106,801.40 more than the 
Brotherhood of Locomotive Engineers. The Plant System of payments, $66 a 
year on 16,860 members, would amount to $1,112,760, and they, like the old-line 
company, do not pay for hand, foot, or eye, and would stand at 214, same as the 
other. Besides this, however, they do not pay but half on natural deaths ; so 
the account would stand (taking our record again), accidental deaths, 73, at 
$2,500, $182,500 ; natural deaths, 141, at $1,250=$176,251, or a total of $358,750, 
and there has been $1,112,760 paid in, leaving a balance in favor of the Plant 
of $754,010 — $529,873 more than the Brotherhood of Locomotive Engineers. 
Now, the members of the Brotherhood of Locomotive Engineers' insurance pay 
in $11,802 less than the same risk in an old-line company, and pay out for loss 
of hand, foot, or eye 39 matured claims, amounting to $98,500, and having paid 
In $11,802 less the saving would stand $110,302 in favor of the Brotherhood of 
Locomotive Engineers' insurance. And when we compare it with the Plant 
System the members of the Brotherhood of Locomotive Engineers' insurance 
would pay in $258,863 less, and get in return as we have shown, but $358,750 
on matured policies in lien of $630,000 frou the Brotherhood of Lacftra&H* 

lco— 06 8 \d 
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shows the cost to he greater than that of the Brotherhood of locomotive Engi- 
neers by $530,113. Our exhibit shows a balance to meet weekly indemnity of 
$224,127.60, the old-line companies' indemnity fund as $330,929, and the Plant 
as $754,000. We have not considered the greater factor in proportion to the 
number employed In railroad service which do not come under the class of 
extra hazardous, and by examination it will be found that the saving for some 
one besides the insured in that class is very much greater in percentage, and 
while the number employed on the Plant System we presume is considerably 
smaller than that we have used in this article, we think we are safe in saying 
that this philanthropic Superintendent Dunham will be able without much diffi- 
culty to figure out enough to at least pay the doctors and do so without using 
any of the Plant System's earnings, but get It out of the pockets of the employee, 
not by voluntary contribution, but by a system of coercion, the employee being 
afraid to do otherwise, fearing the loss of position. There are other railroad 
companies that have paternalism with similar conditions, but it has been left for 
Superintendent Dunham to reach the extreme in compelling the employee to 
more than pay the company's losses without sharing in its profits. The owners 
of the Plant System can not relieve themselves of their responsibility for having 
a tyrant as their business manager, who resorts to every kind of scheme of 
good or ill repute to foster his or their interests. 

I presume there are those interested in the Plant Relief and Hospital Asso- 
ciation who will try to deny the statements in this article, and to show that the 
company is not only doing their share toward expense, and are really actuated 
by a love of caring for their employees, but In doing so — if they wish to be hon- 
est in it — they must first show what had been the legitimate cost of medical at- 
tendance on the company's business before the employee began to pay the bills ; 
and also show the real diminution of the expense of their legal department, by 
virtue of the contract the employee signs, forfeiting his claims to the benefits 
which should accrue to him from his own payments into the relief and hospital 
fund, if he or any of his heirs or assigns should presume to sue the company, 
even though the injury was caused by the grossest carelessness on the part of 
the officials of the company themselves. There are those who maintain that the 
employees like these associations — the contract, compulsory part, and all — but 
the best explanation of that is that they do not like to say they do nofc like it 

The readers can infer as much as they like. There is a redeeming quality in , 
hospital departments rightly conducted. Where the collections from the em- 
ployees are moderate, and where there is no ironbound contract to relieve the 
company of its rightful obligation to pay legitimate claims against it, and in 
which there does not enter the speculation-fostering features of the others, there 
is a streak of charity in it, and though one never expected to be benefited by it 
personally, having a home of his own, they willingly contribute for the benefit 
of others whose circumstances differ. There is a good chance in hospital sys- 
tem relieved of the other feature for company officials to be actuated by *a mer- 
itorious desire to benefit and relieve suffering humanity when the occasion re- 
quires it We believe the public should know what is the real intent and pur- 
pose of the man at the head of the Plant System. That it is not charity, they 
need not be told ; that it is gain, pure and simple, is self-evident, and ought to 
be condemned. He has denied the employee the right to a voice in any condi- 
tion as associated with the Plant System, and they have no voice in this relief 
and hospital department. They are requested not to use their voices, but a pen 
to sign away their liberties at the command of Superintendent Dunham or suffer 
discharge. 

This article was prepared by Mr. C. H. Salmons, the editor and manager of the 
Locomotive Engineer's Journal, and was printed in that journal for September, 
1896 ; and Mr. Salmon writes me that no one has so far understaken to disprove 
any of the statements contained In it. 

One of the great luring promises put forth by the relief departments is the 
pension feature. This is also looked upon with suspicion by the men, as they 
claim that a man who has stamina enough about him to protest against unfavor- 
able conditions being imposed upon him will not be allowed to remain in the 
service long enough to be put upon the pension list; and they prefer to look 
after their own future rather than have paternalism exercised over them by the 
companies. 

The Interstate Commerce Commission, in its Thirteenth Annual Report, in 
touching on the question of relief departments, said : 

" There are some conditions imposed upon members by the relief departments 
which have provoked no little criticism. For instance, objection is made that 
two of the railroad companies make membership a csmflAWoxi ol em^&ir&fi&t; 
another objection ia that, generally, niembersnAp Va tortfc\te& tAmki \bfe «&> 
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ployee's service in the company terminates, and still another is that all the relief 
departments provide that an employee or his beneficiary, by accepting the bene- 
fits offered by the relief, thereby waives any legal right to recover damages against 
the company in case of injury or death caused by accident It is also urged against 
these relief departments that they create in the mind of the employee a sense 
of dependence on the continued good will of the employer, since any beneficial 
interest in the relief fund ceases upon the discharge of the employee or his 
voluntary retirement from the employer's service. Moreover, when contracts 
are exacted requiring membership of relief departments as a condition of 
receiving employment, there is said to be a tendency toward, if not the actual 
assumption of, powers which ought not to be exercised by railway corporations," 
(Tenth Annual Report of the Interstate Commerce Commission, p. 111.) 

The following are a few editorials from the journals of our organizations, 
which contain some very good arguments against these relief associations, and 
will, I believe, be of some assistance to the Commission : 

" One of his admirers, in writing of the life of Mr. McLead, declared him to b* 
a' democrat in his dealings with his employees, and in support of his statement 
said there was no hand on the Reading so much covered with dust and grease 
that the president would not shake it Another proof of his solicitude for his 
employees was made as follows : * The first thing he did upon assuming promi- 
nence in the company was to start a relief association among the men, which 
has a membership of 15,216 and a surplus in the treasury of $228,480.43. The 
receipts of the association last year were $262,787.28 and the disbursements 
were $241,101.91. It is administered by an advisory board composed of ordi- 
nary employees and a number of the representatives of the Reading's board of 
managers.' This looks good and sounds better, but the romance and sentiment 
attached to the story can not bury the truth. • • • There is not the first 
principle of democracy in any part of it, although there is an assumption of 
such in allowing ordinary employees to meet and hear the managers of the road 
direct the government of the association. The fact that the board of managers 
have their representatives to assist gives a pretty fair idea how far the wishes 
of the employees are allowed to govern. Membership in this far-sighted and 
benevolent association is made a condition of employment ; promise not to join 
any labor organization, or to withdraw from those already joined, is part of the 
same contract drawn by this democrat. Under the guise of philanthropy this 
association has taken from the men on the system in one year over $262,787 and 
given them in return $241,101, while the balance is kindly held for them by 
the company, which is anything but a reliable depository. This same democrat 
would have os tended his pet scheme to the leased lines had the employees of 
those lines not met the proposition with organized and determined resistance, 
and had system federation not' been in force among the organizations of railroad 
employees on the leased lines, they too would be paying tribute to this, the 
greatest philanthropic fake the workingmen of this country have ever had to 
submit to. Their combined front presented in opposition to this Infamous 
proposition alone saved them from the humiliation of placing their necks under 
this oppressive yoke." * * * (Railroad Trainmen's Journal for May, 1893, 
p. 381.) 

The Railway Conductor for March, 1897, page 180, speaking on a law intro- 
duced in Iowa to declare void all contracts wherein employees waived their 
rights to recover for injuries by accepting benefits from relief departments, 
says : 

" This is the substance of the contention we have always made upon this sub- 
ject, and is no more than common sense and common justice would dictate. 
When men are compelled to pay for their insurance it is their property, no mat- 
ter whether it be the company employing them or some private corporation 
selling the insurance, and the fact that they accept insurance for which they 
have paid should have no more bearing upon their right to collect from the 
company for damages received than the acceptance of groceries upon the same 
terms. So long as the men are obliged to support the insurance they should 
be protected in their right to the product of their investment, and the companies 
should not be allowed to exploit them in this way in order to save having to 
pay for damages wrongfully inflicted. The measure is a just one and should 
be made law, not only in Iowa, but in all the States where similar attempts are 
being made to compel railroad men to insure themselves against the ignorance 
or carelessness of others in the interest of the employing corporations. 

"belief association contractb. 

"Thta subject has attracted the attention of railway emtitose** \awi\SB ^ 
degree of late, and has been brought prominently to the attea&on tft \fi$* 
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by the numerous appeals on the part of railway employees for legislation which 
would more fairly protect their interests than that which now exists. 

" Voluntary or so-called voluntary relief associations, practically or wholly 
controlled by the employing corporation, and in which their employees or seek- 
ers after employment are required to hold membership or declare their willing- 
ness to do so, have always been distasteful to the employees. Aside from the 
natural resentment felt by the employee, the principal objection to these relief 
associations lies in the fact that the employee, upon becoming a member of the 
association, is required to sign a contract under which if he is injured while in 
the discharge of his duties and accepts the temporary financial relief provided 
by the association, he relinquishes and releases all right to recover damages 
against the employing corporation through suit at law. On the one hand, it 
is held that the man in search of employment, and who has behind him the im- 
perative duty of providing for those who are dependent upon his daily toil for 
sustenance, will not hesitate long about signifying his willingness to become a 
member of the relief association. 

" It is claimed that the contract releasing the company from liability for 
damages in consideration of receiving benefits from the association is secured 
under duress; that it is against public policy; that it lacks the essential to 
all contracts — consideration; that it strikes down the voluntary right to con- 
tract, and that it lacks mutuality. On the other hand, all these claims are denied 
and it is claimed that the contract is a purely voluntary one. It is said that 
the employee can elect for himself, in the event of his receiving personal injury, 
whether he will relinquish his claim against the relief association or release 
his right to attempt to recover through appeal to the courts. Inasmuch as the 
employee can secure insurance against accident, and even against illness from 
many causes, without any conditions other than the payment of the premium, 
and that premium but slightly, if any, higher than that paid to the relief asso- 
ciation, it can not be said that the association is maintained through a spirit of 
pure magnanimity. It is established and mantained as a means of escaping 
legal liability for personal injuries to employees. 

"At the last session of the Iowa legislature an amendment to the laws of the 
State abrogating and avoiding such contracts of release of liability was the 
occasion of the most earnest and spirited contest during the session. In the 
closing hours of the session the amendment was defeated in the senate, having 
been passed by a very large majority of the house. It will undoubtedly be 
again introduced at the next session, and one, at least, of its strongest oppo- 
nents in the last session has declared his intention of supporting it in the 
future." (Editorial from the Railway Conductor for November, 1897, p. 753.) 

The following resolution was adopted by the State legislative board of 
railroad employees of Pennsylvania, at its meeting at Sunbury, Pa., April 27, 
1900: 

" Whereas the relief associations now operated by the Baltimore and Ohio, 
Pennsylvania, and Philadelphia and Reading Railroad companies impose unfair 
conditions on the employees of said roads, inasmuch as the employees are 
required to pay the largest part of the money that goes to make up the funds, 
but are denied the right of majority representation on the managing boards, 
and are required to release the companies from responsibility for injury before 
they can receive benefits from these funds which they themselves have furnished 
the greatest part of; and as membership in these associations is practically 
compulsory, it keeps employees out of labor organizations, as many of them 
find it diflicult to pay the dues in both, and they are therefore denied the 
benefits and protection which labor organizations give them, and in consequence 
are left more to the mercy of the companies ; and as these roads branch out 
and absorb new lines, these unjust conditions are imposed upon the employees 
of the new lines taken in : Therefore, be it 

"Resolved, That we condemn these associations, and assert that instead of 
their object being that of benevolence, as claimed by the companies, they are 
based upon iniquitous principles, controlled by arbitrary laws, and are in viola- 
tion of the laws of Congress; and we earnestly ask Congress to investigate 
these associations and pass a law that will prevent their being further imposed 
upon railroad employees." 

It may be said, as has been said before, that these are only the utterances of 

the oflicers and leaders of the organizations, and they do not express the 

feeling of the empolyees toward these relief departments, and that the employees 

are perfectly satisfied. President Cowen, of the Baltimore and Ohio Railroad 

Company, said in his testimony before this commission : 

44 1 beJieve that the arrangement is not only a pertfeeWs ta.Vr w&fe, W\. \ think 



LIABILITY OF COMMON CARRIERS. 113 

it is one which is approved by 99 per cent of our men." (Hearings before the 
Industrial Commission on transportation, p. 306.) 

I want to say that Mr. Cowen either did not know what he was talking about 
or tried to misrepresent matters to this Commission. Which was the case I 
am, of course, unable to say. I had talked with many employees of the Balti- 
more and Ohio Railroad, and never heard one of them say that he was satis- 
fied with the relief department, but after reading this statement of Mr. Cowen's 
I concluded that it was proper that this Commission should be furnished with 
evidence coming directly from the employees; so, with the approval of Grand 
Master Morrissey, of the Brotherhood of Railroad Trainmen, I sent a copy of 
the following circular to each lodge of that organization located on the Balti- 
more and Ohio and Pennsylvania railroads : 

The Raleigh, 
Washington, D. C, February 10, 1900. 
To all Lodges of the Brotherhood of Railroad Trainmen on the Baltimore and 

Ohio and Pennsylvania Railroads. 

Deab Sibs and Brothers: The United States Industrial Commission is in- 
vestigating the subject of "Railroad relief departments," and as I have been 
requested by the Commission to appear before it in the near future and give 
testimony upon this and several other questions in which we are interested, I 
desire to be in a position to state to the Commission exactly how the employees 
feel toward these associations, and would respectfully ask you to furnish me, 
over the signatures of your master and secretary and under lodge seal, answers 
to the questions submitted on attached blank. 

Kindly fill out this blank and return to me at Hotel Raleigh, Washington, 
D. C, in the inclosed envelope at your earliest convenience. Care will be taken 
to protect the officers signing this statement 

Fraternally, yours, H. R. Fuller. 

Cleveland, Ohio, February 11, 1900. 
Circulation of this letter with accompanying questions is approved. 

P. H. Morrissey, Grand Master B. R. T. 

Name of railroad system upon which your lodge is located? 

Number of members of your lodge employed on said system? 

(1) Is membership in the relief department considered by the employees 
to be voluntary or compulsory? 

(2) Do men who seek employment receive it if they do not make application 
for membership in the relief department? 

(3) Is the blank application for membership in the relief department handed 
to the new employee without solicitation on his part? 

(4) Are the actions of the company's representatives such as to make him 
believe that the filling out of this blank by him is necessary for him to secure 
employment? 

(5) Are employees who are already in the service and not members of the 
relief department coerced or intimidated into joining it? 

(6) If so, in what way is this generally done? • 

(7) Is the amount deducted from the pay of the employees each month by 
the company considered by them to be a voluntary contribution on their part, 
or do they consider that they are required by the company to pay this amount 
to the relief department? 

(8) Do you think membership in the relief department has a tendency to 
keep members out of labor organizations on account of their being unable to 
pay the dues in both? 

(9) Are members of the relief department granted special privileges over 
those who are not members? 

(10) Do the employees consider it fair that upon receiving benefits from the 
relief department they should be required to release the company from responsi- 
bility for injury? 

(11) Do you agree with the opinion that the prime objects of the railroad 
companies in operating relief departments are to deprive the employees of their 
right to recover for injury and to alienate their interests from our brother- 
hoods? 

Location of lodge, ; date, , 1900; name of lodge, ; 

No. of lodge, . 

[seal.] , Master. 

The following table shows the result of the answer* oi fofc fem^\o^s«& oit sk» 
Pennsylvania Railroad to these questions : 
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118 LIABILITY OP COMMON CARRIERS. 

The total number of lodges making replies to the questions was 46. They 
came from 36 cities and towns in 8 different States, and represent 4,031 
members. 

According to the answers received to question 1, 96 per cent say that member- 
ship in the relief department is considered by the employees to be compulsory. 

In answer to question 2, 78 per cent say that men who seek employment do 
not receive it if they do not make application for membership in the relief 
department 

In answer to question 3, 94 per cent say the blank application for membership 
in the relief department is handed to the new employee without solicitation on 
his part 

In answer to question 4, 83 per cent say that the actions of the company's 
representatives are such as to make him believe that the filling out of this blank 
by him is necessary to secure employment 

In answer to question 5, 85 per cent say that employees who are already in 
the service and not members of the relief department are coerced or intimi- 
dated into joining it 

The answers to question 6 show the numerous coercive tactics employed by 
the company to get the employees to join the relief department Couple these 
to the statement made by a railroad manager to Prof. B. R. Johnson, " That he 
did not care whether it was compulsory to join the association or not, for the 
reason that the indirect pressure that the corporation could bring to bear would 
accomplish the same result," and I think it clearly proves that the employees 
are required to join these associations against their will. (For statement of 
railroad manager here referred to, see Hearings before Industrial Commission 
on Transportation, p. 57.) 

In answer to question 7, 97 per cent say that the amount paid into the relief 
fund by the employees is not a voluntary contribution, but that they are required 
by the company to pay it 

In answer to question 8, 100 per cent say that they think membership in the 
relief department has a tendency to keep members out of labor organizations 
on account of their being unable to pay the dues in both. 

In answer to question 9, 57 per cent say that members of the relief department 
are granted special privileges over those who are not members. 

In answer to question 10, 100 per cent say that they do not consider it fair 
that upon receiving benefits from the relief department they should be required 
to release the company from responsibility for injury. 

In answer to question 11, 92 per cent say that they agree with the opinion 
that the prime objects of railroad companies in operating relief departments 
are to deprive the employees of the right to recover for injury and alienate 
their interests from our brotherhoods. 

The following table shows the result of the answers of the employees of the 
Baltimore and Ohio Railroad to the questions: 
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122 LIABILITY OF COMMON CABRIERS. 

The total number of lodges making replies to the questions was 28. They 
came from 26 cities and towns in 7 different States and represent 1,674 
members. 

In answer to question 1, 100 per cent say that membership in the relief de- 
partment is considered by the employees to be compulsory. 

In answer to question 2, 100 per cent say that men who seek employment do 
not receive it if they do not make application for membership in the relief 
department 

In answer to question 3, 100 per cent say the blank application for member- 
ship in the relief department is handed to the new employee without solicita- 
tion on his part 

In answer to question 4, 100 per cent say that the actions of the company's 
representatives are such as to make him believe that the filling out of this 
blank by him is necessary to secure employment 

In answer to question 5, 69 per cent say that the employees who are already 
in the service and not members of the relief department are coerced or intimi- 
dated into joining it. This low percentage may be accounted for by the fact 
tL At 24 per cent of the answers to this question say that all belong to the relief 
department ; consequently there is no reason to coerce them. 

The answers to question 6 are similar to the answers given by the Pennsyl- 
vania employees to the same question, and, as I have before said, show the 
many ways the company goes about it to force the employees into the associa- 
tion. 

In answer to question 7, 100 per cent sny that the amount paid into the relief 
fund by the employees is not a voluntary contribution, but they are required by 
the company to pay it. 

In answer to question 8, 92 per cent say that they think membership in the 
relief department has a tendency to keep members out of labor organizations 
on account of their being unable to pay the dues in both. 

In answer to question 9, 33 per cent say that members of the relief depart- 
. ment are granted special privileges over those who are not members. This low 
percentage may also be accounted for by the fact that 40 per cent of the answers 
to- this question say that all belong to the relief department 

In answer to question 10, 100 per cent say that they do not consider it fair 
that upon receiving benefits from the relief department they should be required 
to release the company from responsibility for injury. 

In answer to question 11, 100 per cent say that they agree with the opinion 
that the prime objects of railroad companies in operating relief departments are 
to deprive the employees of the right to recover for injury and alienate their 
interests from our brotherhoods. 

In addition to the answers to these questions received from the lodges I have 
received numerous letters and papers, sent unsolicited by members of these 
relief departments, which are very unfavorable to the departments. The fol- 
lowing are some of them. In order to fully protect the men who wrote these 
letters I withhold their names, but I have the original letters here with me and 
would like to have the commission look them over : 

" H. R. Fuller, 

"Washington, D. 0.: 

"The relief department has made amendments to the by-laws without con- 
sulting the ones wno pay to keep it up, and make laws in which we have no say 
whatever, and in the last lot of amendments adopted by them all of our mem- 
bers kicked against those changes, but they were made all the same and they 
were given to us after they were adopted by the officials. We had no vote in 
the matter and have no say whatever what shall be the laws which govern us 
and what shall be done with the money we pay in, and we don't know what 
becomes of it, only what they choose to put on paper and give us, and no infor- 
mation will be given us, as we have tried to find out such things the same as 
we do in our own lodge room. 
" Yours, fraternally." 

• " Mr. H. R. Fuller, 

"Washington, D. O. 
" Dear Sir : Your letter of a few days ago was recieved and contents noted. 
The inclosed sheet was filled out and inclosed you for your consideration, etc., 
and hope that the matter will be taken up at the earliest possible moment to 
see what can be done. 
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" Of course you will understand you will have to treat our names as confi- 
dential, otherwise there will be consequences. 
44 Fraternally, yours." 

** Mr. H. R. Fuller, 

"Legislative Representative, Washington, D. O. 
44 Dear Sir and Brother : Yours of the 17th received and noted. Think you 
will find blank O. K. now. The Pennsylvania Railroad relief is in a way not 
compulsory ; men are employed without joining relief, but are almost forced to 
join afterwards. They are made to believe that if they are not members of 
relief they may expect to get released at any time. 

44 Fraternally, yours." • 

•* H. R. Fuller, Esq. 

"Dear Sir and Brother: I think I can give you some information that will 
be of use to you, but if you make use of the same I would ask that my name be 
not mentioned. The Baltimore and Ohio relief has a clause in their regulations 
which says that after a member becomes 65 years old and is unable to work 
that he will be pensioned. My father has been in the employ of the Baltimore 
and Ohio for forty-nine years and has a record of never having been suspended. 
He is now 71 years old and unable to work. He applied for a pension but as yet 
has not received it, and the excuse for not giving him the same is that there is 
not enough money in the pension feature to put any more on it, yet the relief 
has posters all around stating that they have money to lend employees on 
houses, etc. My father has been a member ever since it started. If this was 
some boss he would have got it without much trouble. For what I pay in the 
relief I can get about three times the benefits in other organizations. 
44 Yours, in B., S., and I. 

44 P. S. — Please destroy this communication." 

[Camden Lodge, No. 267, Brotherhood of Railroad Trainmen, meets second Wd fourth Sun- 
days at 1 p. m.] 

" Camden, N. J., April 6, 1900. 
" H. R. Fuller. 

44 Dear Sir and Brother : Inclosed you will find copies of letters in regard to 
the voluntary relief fund of the Pennsylvania Railroad system. I have the 
original letters in my possession, but have promised not to divulge the names of 
supervisor or foreman. I think it would be well to have the copies typewritten, 
as my handwriting is well known here, for I suppose you will use them in your 
work. Hoping for the full success of your enterprise, 
44 1 remain, fraternally, yours." 

The following are the copies of the letters that were inclosed with the above 
letters : 

44 Pennsylvania Railroad, 
"West Jersey and Seashore Division, 

44 Woodbury, January SO, 1900. 



44 Dear Sir : I think by this time you have been able to judge if will 

suit you in the gang. 

44 Please get him to join the relief fund at once. If he will not, get another 
man that will. 

44 Yours, truly, 4 * , Supervisor. 9 * 

'• Pennsylvania Railroad, 
"West Jersey and Seashore Division, 

44 Woodbury, N. J., March 20, 1900. 
"To all Foremen, Salem Branch and Bridgeton Branch: 

44 You will arrange to increase your force April 1, one (1) more laborer, mak- 
ing a total of three (3) laborers, at 12 cents per hour. Condition of employ- 
ment of this man Is that he join the relief fund ; also give their full names. 
44 Yours, truly, 

•• — = , Supervisor." 

Now, I ask you, Mr. Chairman, to compare the answers contained in these 
tables, also these few letters, to the statement of President Cowen that the reltet 
department is approved by 99 per cent of the men. la to. T«a&o?aXftfe \& X&h& 



124 LIABILITY OF COMMON CARRIERS. 

that these employees aprove an association which they are compelled or forced 
to join to hold their positions — an association which takes from them their legal 
rights because they drew benefits from a fund that they themselves have cre- 
ated over 80 per cent of? I would answer no. The manhood and independence 
of these men rebel against such unjust conditions, and they are opposed to three 
associations rather than in favor of them. If Mr. Cowen had said that 90 pe* 
cent of the men were opposed to these associations, I think his statement would 
h»^e come nearer being correct 

A very small per cent of the roads operate relief associations; but they afcft 
slowly growing, and the large lines which now operate them are leasing antf 
buying in new branches. The relief departments are introduced on the newty- 
acquired lines, and in this way are being extended year by year. Speaking 
theoretfcally, I believe, from a competitive standpoint, that the roads which oper- 
ate relief departments have an advantage over those which do not, inasmuch, U 
they reduce damage suits, which must mean thousands of dollars to the com- 
panies each year. This was practically admitted by Mr. Cowen when he said 
that these associations had almost entirely done away with damage suits. W 
put all roads on the same level in this regard means that we must do one '00 
two things — allow these departments to be extended to all roads, which woufet 
be to extend an evil which the employees would bitterly resist, or prohibit tbetfe 
further operation by the roads now having them. 

Section 10 of the act of Congress approved June 1, 1898, forbids the making 
of membership in these associations a condition of employment It also forbid* 
the employer from requiring the employee to enter into these contracts releaer 
ing the employer from responsibility for injury ; but this law is being openly 
' violated and defied. In order to show to the Commission how boldly thtisd 
railroad companies do this, I will quote that part of the law applying to sucn 
cases and then quote some of the words used by these companies in defiance of 
it The law reads: 

"That any employer subject to the provisions of this act, and any officer, 
agent, or receiver of such employer * * * who shall require any employee 
or any person seeking employment, as a condition of such employment to enter 
into a contract whereby such employee or applicant for employment shall agree 
to contribute to any fund for charitable, social, or beneficial purposes, to releaee 
such employer from legal liability for any personal injury by reason of any 
benefit received from such fund beyond the proportion of the benefit arising 
from the employer's contribution to such fund, * * * is hereby declared to 
be guilty of a misdemeanor, and, upon conviction thereof, in any court of the 
United States of competent jurisdiction in the district in which such offence wee' 
committed, shall be punished for each offence by a fine of not less than one hun- 
dred dollars and not more than one thousand dollars." 

Letter of President Huntington, of the Southern Pacific Railway, to the em- 
ployees of that road on February 15, 1900 : 

" * * * Applicants for employment after March 1, 1900, must become 
members of the relief departments before entering the company's service." 

President Cowen, of the Baltimore and Ohio Railroad, when testifying before 
this Commission, after having had this law read to him, said : 

" If it is sought by that act to change the agreement that is made between the 
railroad company and its employees, I should say that the act is invalid — that* 
party has a perfect right to make that agreement on his part, and the railroad 
comp&cy has the right to make that agreement I should take that position un* 
hesitatingly, even if I thought that act covered our department It is an enor- 
mov.3 advantage to the employee." 

lie was then asked this question : 

** As a iawyer, would you not take the position that the law should be com- 
plied with until declared unconstitutional?" 

To this he answered : 

"No; I would not On the contrary, the only way you are going to get.% 
decision as to its constitutionality is not to comply with it" 

This convinces me that the law on this question is inadequate, and that as 
long as these relief associations are allowed to exist, just so long will theatf 
companies take unfair advantages of the employees; and I think the only 
, effective remedy is to legislate these associations out of existence by prohibiting 
railroad companies from operating them. I would, however, require the rail- 
road companies to still carry the insurance of those employees that they have ' 
forced into the associations and have become so crippled or grown so old that 
no other insurance company will insure them. 
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STATEMENT OF MB. HUGH L. BOND, JR., OF BALTIMORE, MB., 
SEGONB VICE-PRESIDENT OF THE BALTIMOBE ANB OHIO 
BAILBOAB COMPANY. 

Mr. Bond. Mr. Chairman and gentlemen, my purpose is particu- 
larly to try to give this committee the facts in relation to these relief 
departments that you have heard mentioned. I can not say that you 
have heard the facts, and I shall not go into any general discussion 
of the law of fellow-servants or any general comments or arguments 
as to the propriety of a change in the present law. The present law, 
however, seems to me to be entirely misunderstood by the gentleman 
who has spoken in advocacy of this bill. He seems to think that the 
law is based on the theory that the employee can not foresee the 
dangers and avoid the dangers of his employment, and that it is 
only those dangers that he can so avoid that are included in the risk 
which he assumes in taking employment for the consideration paid. 
Now, that is not the law. The law proceeds from just the opposite 
view. The view of the law is that he in taking his employment and 
accepting his wage assumes the unavoidable and necessary risks of 
that employment, and that the master assumes and is bound to dis- 
charge toward that employee only the diligence and care of a prudent 
man, first, in the selection of the other employees, and, secondly, in 
the furnishing of the place where the employee must w T ork and the 
surroundings of his work, including his machinery. Now, we do not 
have to go back to a discussion of the Roman law. The whole sub- 
ject was completely summarized in the report of the Parliamentary 
commission, which report is set out at length in the report of the 
Massachusetts commission on this subject, and anyone who wishes 
to look into the history of the law will find it there. 

What the law is and the reason of it has been fully stated and had 
to be fully stated to meet the case in the decision of the United States 
Supreme Court, ' through Mr. Justice Brewer, in the case of the 
Baltimore and Ohio Railroad Company v. Baugh, reported in 149 
U. S., at page 368. Now, that is the law, and, as I say, I shall not 
go into any extended discussion as to whether the law ought to be 
changed in any particular. But I do say that the only motive for 
that change must be a socialistic motive, using that in a good sensfc — 
that is, the object of benefiting some particular class. There is not 
any reason why the employer should be charged with anything more 
than he can do, and the law as it is charges him with the use of 
reasonable care. As Mr. Justice Brewer points out, that is all he 
can do. To use the language of the court : 

No human inquiry, no possible precaution, is sufficient to absolutely determine 
in advance whether a party under certain exigencies will or will not do a 
negligent act ; so it is not possible for a master, take whatsoever pains he may. 
to secure employees who will never be guilty of any negligence. 

And so as to the appliances. 

Mr. Sterling. May I ask you a question on that? 

Mr. Bond. Yes, sir. 

Mr. Sterling. What is the reason for any distinction between the 
coemployee and another employee working for the same company 
who does not happen to be a coservant ? The company is tiafcAa, \1 

l c c—06 — 9 
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he is not a coservant with the party injured. Why should there be 
any distinction ? 

Mr. Bond. There was not any distinction at common law, because 
they were all held to be coworkers in a common enterprise, and, prima 
facie, that is so to-day. But the courts in these enormous enterprises 
have divided the enterprise itself into departments, and they have 
held that the worker in one department is not in the same enterprise 
with the worker in another department. In other words, they have 
said that the common master was engaged in more than one enterprise. 

Mr. Sterling. Yes; but now where the party injured is not a 
fellow-servant with the party causing the injury it holds the em- 
ployers to a higher degree of care than it does where he is a fellow- 
servant. 

Mr. Bond. Yes. 

Mr. Sterling. For a passenger an employer is liable for the negli- 
gence of his servant, and why in that case should the employer be 
held to the highest degree of care, and then where there are two men 
working on the same engine or on the same train, should he not be 
liable? 

Mr. Bond. Why, theoretically he is not, but practically he is. 
That was under the general law of agency, however, and as the 
English commission pointed out, this fellow-servant law is not an 
exception to the general law of agency, but it is an integral part of 
that law. I am afraid you are getting me into the discussion of 
technicalities, which I want to avoid. 

Mr. Brantley. All of the courts have not accepted that theory. 

Mr. Bond. No, sir; I know they have not. 

Mr. Brantley. The supreme court of Georgia has rejected it 
utterly. 

Mr. Bond. Yes, sir. And Mr. Justice Brewer points out that that 
is a distinction that has been made, and he points out — and that was 
the importance of the Baugh decision — that the real distinction that 
makes the master liable for the act of one servant, and says that he 
is not liable for the act of another, is that in the first case that serv- 
ant is discharging a duty that rests on the master, and in the other 
case he is not discharging a duty that rests on the master. I do not 
wyit to get into that technical discussion, but what I wanted to 
point out is this, that if you are going to extend that law you might 
as well frankly admit that you are going to do it, not because there 
is anything unreasonable about it, because the common law is good, 
sound, hard sense, but because you think that these employees ought 
to be supported, ought to get a compensation which they do not 
get under that rule; that is to say, that you are going to give them 
something not on the ground of good, hard, common sense, but on 
some other ground. 

That makes what you do simply a charge on enterprise. You are 
putting a burden on enterprise to that extent. 

Now, I am not going to discuss whether it is wise or right or not, 
but I am just trying to define what you are doing; what the propo- 
sition is. Some things, though, are perfectly clear as necessary condi- 
tions of such an act. One of them is that nobody can reasonably ask 
that a man who enters an employment of this character should be 
absolutely insured at the public expense, because it gets down to the 
public expense. 
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This Bates bill absolutely insures the employee. Take the instance 
or example that was given by Mr. Fuller of the conductor and the 

Sassenger going from Washington to Philadelphia. Under the 
iates bill, if that train met with a wreck due to a washout by cloud- 
burst or unavoidable accident, the conductor could recover and the 
passenger could not. The Bates bill puts the employee in a better 
position than the passenger. 

Mr. Gillett. How could an employee recover ? 

Mr. Bond. Absolutely. There is an insufficiency in the track. 

Mr. Gillett. There is no negligence there. 

Mr. Bond. It does not call it negligence. It does not say a word 
about negligence. If the committee will look at House bill 7055 
you will see exactly how a bill will read that does introduce negligence 
into that liability. That is the Massachusetts law. And so as to 
an absolute insurance against negligence of a coworker. Mr. Al- 
exander asked the question as to whether under the Bates bill if two 
men were shoveling dirt into a car and one of them hit the other on 
the head, the company would not be liable ; and one of them would be 
liable under this act. 

Mr. Gillett. The Bates bill says — 

for all damages which may result from the negligence or mismanagement of 
any of its officers, agents, or employees. 

Mr. Bond (reading) : 

or by reason of any defect or insufficiency in its cars, engines, appliances, 
machinery, track, roadbed, ways, or works. 

NoWj if a passenger train goes in a hole, it is certainly due to 
insufficiency. 

Mr. Gillett. Is it due to their carelessness or negligence? 

Mr. Bond. I say it makes no difference under the Bates bill 
whether it is due to carelessness or negligence or not. It is an abso- 
lute insurance. 

Under the Gillett bill the company would be liable only if that 
hole in the track was due to negligence. That is the distinction. 

Mr. Gillett. We all understand that a company or anybody that 
employs men is liable for any defect that exists in the machinery 
and appliances that by the exercise of reasonable care and dili- 
gence they could have discovered ; and I do not think those two last 
lines change the existing law a particle. 

Mr. Bond. In the Bates bill ? 

Mr. Gillett. In the Bates bill. 

Mr. Bond. I wish I could agree with you, sir. 

I just w T anted to point out that the Bates bill provides absolute 
insurance against any of those defects, no matter whether there is 
any negligence or not, and also provides absolute insurance in the 
case of injury by any coemployee, no matter what his relations or 
who he is ; and it seems to me that that is unreasonable. 

In the second section of the bill, having got absolute insurance, 
they undertake to do awa^ with the loss of that insurance which 
would arise from the application of the ordinary rules of law in 
regard to contributory negligence, and they want the public — be- 
cause it falls on the public; you put it on the railroads and some- 
body else will pay it — they want the public to msvrc*, >&\fes& \x\sssv ^&r>\» 
only against all accidents, however arising, ^YvsfctafcT \5&K£<k Sa *xs^ 
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negligence or not, but also in case they are negligent themselves they 
want to be still entitled to that insurance on a question of the measure 
of their negligence against the general negligence. That strikes me 
as unreasonable and strikes me as against pufelic policy. If there is 
anything that is necessary, not only to the railroad company but to 
the public, it is that the railroad employee should be on the qui vive, 
that he should not have the slightest inducement or seeming of an 
inducement to be negligent as to his own safety, because his own 
safety means the safety of other people. 

The Massachusetts law, as you find it in the Gillett bill, which 
goes further than the Massachusetts law, by the way, is undoubtedly 
the best considered fellow-servant law that has ever been adopted in 
this country. It is a law that is certainly drawn with legal accuracy, 
if nothing else. But the point that I wish to cover in the time that 
has been allotted to me was to explain to you gentlemen what these 
relief departments are and the work that they are doing, because 
those facts are relevant to this inquiry; and not merely because of 
clause 3 of this bill, but because, as I say, the only motive which can 
actuate this committee or this Congress or anybody in extending or 
modifying the present law of fellow-servants is the motive of bene- 
fiting the class about whom you are legislating ; and you have got to 
know the situation of that class and what interest they have now to 
act intelligently and not to do more harm than good to this large body 
of men. 

There are six relief departments, or associations, in this country 
connected with railroads, the companies operating 31,000 miles of 
railroad, employing 310,000 men, or about 22i per cent of the total 
railroad employees of the country, and of those 310.000 men 235,000, 
or about 75 per cent, are members of these associations. Now, you 
would suppose from what has been told you that those associations 
are organize^ simply for the purpose of paying death benefits or 
accident benefits to these men. I tell you that that part of the work 
of these associations is the smallest part, that the death benefit paid 
last year for accidents was less than one-fifth of the payments made 
by those departments, and that the payments made by those depart- 
ments for death and for accident and disablement fey accident to- 
gether were less than one-half of the payments that those depart- 
ments made. Now, those payments run up into figures. The total 
disbursements by those departments last year were $3,500,000. Of 
those disbursements $875,000 were made on account of death from 
sickness, $570,000 on account of death due to accident, $1,150,000 on 
account of disablement by sickness, and $950,000 on account of dis- 
ablement by accident. 

That does not show it all. The number of deaths by sickness were 
1,476; the number of deaths by accident were 870; the number of 
cases of sickness were 85,000; the number of disablements by accident 
were 50,000. . " 

I want you to understand this point, because it is the gist of the 
whole thing — that the danger, the hardship, the burden on the man 
that earns his livelihood by labor or by day wages is not accidental 
death. His danger is disablement by sickness, primarily, and then 
by a small accident that loses him his wages. Those are the things 
that cost the money to protect these men against, and that is the work 
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which is more important to the employees of this company than any- 
thing that you can do for them. 

Mr. Gillett. Have you any statement there as to what proportion 
was paid of those amounts by the railroad, and what 

Mr. Bond. I am coming to that presently. I want, in the first 
place, to tell you what they are doing. 

Mr. Alexander. Why did you link sickness and minor accident 
together in that way ? Is there any relation between them ? 

Mr. Bond. I stated them separately. 

Mr. Alexander. Yes ; but you seemed to have them linked in your 
mind. 

Mr. Bond. Yes, sir; they are. 

Mr. Alexander. I wondered why. 

Mr. Bond. Because these figures show that there were 50,000 cases 
of minor accidents. Now, those were not accidents that a man could 
sue the company on, I do not care what act you gave him. They 
were things that lost him time. 

Mr. Clayton. Specify some of them, so that I can understand what 
you mean by a minor accident. 

Mr. Bond. A man mashes his thumb. 

Mr. Gillett. Or sprains his wrist ? 

Mr. Clayton. Yes. 

Mr. Bond. You must understand that the railroad business is one 
fight and struggle with the forces of nature day and night. Every 
force, beginning with the force of gravity, is against the movement 
of traffic. You have not only got the actual vis inertia, but you have 
mountains to climb, and everything that you can think of to inter- 
fere, and nothing helps. It is the man and the steam. Those are 
the only things to push them up, and everything is against them, 
and you can not help getting hurt. It is the nature of things that 
where you are overcoming such forces and moving such immense 
volume of weights, such immense weights, a man will get hurt; and 
he has simply to lay off. He can not work, but he can not afford 
to sue. 

On the Baltimore and Ohio Kailroad, in the Baltimore and Ohio 
department, there were 12,000 and odd of those disablements, and 
they paid for them, I think, $15 apiece — something like that. 

Mr. Dark. It was about $15 apiece. 

Mr. Bond. About $15 apiece. There were 20,000 cases of sickness, 
and they paid on them over $17 apiece. 

Mr. Clayton. You mean for each minor accident you paid $15 ? 

Mr. Bond. Yes, sir. 

Mr. Gillett. That was the average? 

Mr. Bond. Yes, sir ; they were the kind of things that, no matter 
what his rights might be, he could not sue for. If he did sue, the 
lawyer would get it all. So that it is proper, Mr. Alexander, to con- 
sider those two things together. The time lost by sickness and the 
time lost by the minor accidents are practically the same thing, so far 
as the consideration of this committee is concerned. Where he has a 
permanent accident, permanently disabling him from earning a liveli- 
hood, in all these associations he is pensioned for life or during the 
continuance of that disability. 

As to the organization of these associations^ tha deatb. YV^v&ta^ 
ordinary insurance liability, of these associativa \& %YiS>$Rfo§Kfo« 
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Mr. Gillett. And do I understand you to say that if this bill is 
passed, that because this contract will not stand as a bar to an action 
for damages you must withdraw from your employees this insurance 
they now nave and enjoy? 

Mr. Bond. I sajr this: We give these men the option of taking 
their benefits or suing. They can not do both. That does not pro- 
tect us against suit in case of liability. It simply protects us against 
speculative suits and annoyance and expense of litigation. 

Mr. Tirrell. Do you employ them just as quickly if they do not 
sign this agreement? 

Mr. Bond. If they do not go into the relief department? 

Mr. Tirrell. Yes. 

Mr. Bond. No, sir. It is an absolute condition of the service of 
the Baltimore and Ohio Railroad that they shall. We do not em- 
ploy men otherwise, except in clerical positions. 

Mr. Gillett. You are not in favor, then, of that provision that if a 
man who has been injured so chooses, he may bring an action by re- 
turning to you all the benefits which he has paid in? You are not 
in favor of putting a provision of that kind in the bill, are you ? 

Mr. Bond. No. 

Mr. Gillett. You want to let that contract stand as a complete 
defense. 

Mr. Bond. I want it just left alone. I want him simply left alone. 
He makes his election. 

Mr. Gillett. What do you think about a contract, so far as public 
policy is concerned, which requires the man to waive his right to sue 
for damages when he has been seriously injured by the negligence of 
the employer? 

Mr. Bond. I do not think he ought to waive it. I do not want him 
to waive it, and these contracts have been upheld by half a dozen 
States — every State that has passed upon them. He is just required 
to elect. 

Mr. Brantley. After he has been injured? 

Mr. Bond. After he has been injured, as to whether he will take 
his benefits or whether he will sue. 

Mr. Gillett. You do not want him to have both? 

Mr. Bond. No, sir. I will tell you why — not as an officer of a 
railroad company. The officers of the railroad company would like 
to see the men get all they can get. We do not want a man to be hurt 
and cast adrift. We want to take care of him. But what excuse 
have the officers of the railroad company got with their stockholders 
if the thing does not give the stockholders any protection at all ? 

Mr. Gillett. I thought you said that the public would have to 
stand it. 

Mr. Bond. Why, the public does not have to stand this liability 
for insurance. 

Mr. Gillett. No ; I mean for damages ; that if we passed this bill 
on the fellow-servant question, making the company .liable for the 
negligence of a fellow-servant, the public would have to stand it ; that 
the company would not lose anything. What did you mean by that? 

Mr. Bond. I think it eventually gets to the public. 

Mr. Gillett. That the rates would be raised, then ? 

Mr. Bond. I was speaking generally of all the railroad companies. 
I think every charge of that kind gets back to t\\fc \>\M\c. I think 
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if you put a fellow-servant law on the builders of Washington City, 
on the buildings that are built here, the cost of insurance against the 
liability under that law will be just put into the estimates of the 
cost of the buildings, and that the rents of the buildings will be 
fixed on the basis of that cost, and that you gentlemen coming here 
to Washington who rent rooms in those buildings would pay that 
insurance. 

Mr. Sterling. I guess that has already happened, has it not? 

Mr. Gillett. No doubt about that. 

Mr. Bond. That is the way things distribute themselves. 

Mr. Pearre. As a mattter of fact, do any of the members of this 
department sue the Baltimore and Ohio Kailroad Company when 
they are injured, as a matter of fact? 

Mr. Bond. Certainly they do. 

Mr. Pearre. What is done then ? What is the practice then with 
regard to the benefit under the insurance? 

Mr. Bond. The practice is that they do not get it. 

Mr. Pearre. They do not get the benefit under the insurance, but 
take such damages as they recover in an action against the company ? 

Mr. Sterling. With the chance of a judgment. 

Mr. Clayton. And still this fund is raised by a small tax taken 
out of the wages of the employees from time to time? 

Mr. Bond. In part. 

Mr. Clayton. Yes. 

Mr. Bond. It could not be raised, however, for a minute if it was 
not for the guaranty of the railroad company behind it. No insur- 
ance department in the world would let a concern of this kind run 
along with a 2 per cent fund to meet these liabilities. It could 
not run for a month. 

Mr. Henry. As I understand, you require these employees to 
contribute to that fund — they do contribute to it — and so much is 
paid out every year out of the fund to these employees. Is that 
amount charged to the operating expense of the railroad or not? 

Mr. Bond. No; it is not, unless the railroad has to make up a 
deficit, and then it is. 

Mr. Henry. Then the deficit is charged to the operating expenses? 

Mr. Bond. Yes, sir ; it is a 

Mr. Smith. I would like to understand upon what theory, when 
one of these employees is injured, you compel him to elect whether 
he will sue the company for injury caused by its negligence or elect 
to take out of this indemnity fund that he has contributed to ? Now, 
you are using a fund that he and other employees have constructed 
for themselves, an insurance fund, and you compel him either to re- 
lease his own right in that fund that he has contributed to or to 
accept that and waive his right to sue for the injury caused by the 
negligence of the company. 

Mr. Bond. He has contributed in part to that fund. The fund 
was not constructed by him, and it would not be a feasible thing for 
a minute, if it was not for the company bearing the expenses. 

Mr. Brantley. Let me ask you this question : As I understand it, 
Mr. Bond, the employees contribute to this fund for a twofold pur- 
pose. One is protection to him against disease and sickness and the 
other is for protection against the liability of accident. He. \^ ^s&> 
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required, as I understand it, to waive anything, so far as the pro- 
tection against disease is concerned, but so far as the protection 
against accident is concerned, he is required to agree, in advance, 
that if he is injured he shall not have both this benefit and an action 
for damages against the road ; that he can elect as to whichever one 
he intends to pursue. 

Mr. Smith. In other words, if he pursues the company in an ac- 
tion for damages for negligence, then they require him to forfeit all 
his right in a fund that he has contributed to? 

Mr. Alexander. That is a part of the contract, and can be upheld 
in a higher court ? 

Mr. Bond. Of course. 

Mr. Alexander. When you engage them to work they elect to go 
into this insurance. business or stay out of it, and if afterwards they 
get hurt they have no right to sue, then ? 

Mr. Gillett. I understand so, afterwards, if they elect to sue. 

Mr. Alexander. That is, afterwards they can not, after getting 
this benefit for three or four or five years ? 

Mr. Bond. Yes, sir; they have an election after the accident. 
There is no requirement of any election before the accident. They go 
ahead. Any man goes ahead until he is injured, and if he is in- 
jured very badly he goes and consults a lawyer and finds out 
whether he has got a claim. 

Mr. Gillett. Whether he can get more out of the company or out 
of the fund? 

Mr. Bond. More out of the suit or out of the relief fund. 

Mr. Alexander. If that is so, what is the advantage of a con- 
tract? 

Mr. Bond. It simply protects us against speculative suits, not 
against any suit that has anything in it. He has plenty of lawyers 
to advise him whether he has got a good case or not. 

The Gillett bill reads: 

Sec. 9. That an employer shall not exempt himself from liability under the 
provisions of this act by contract or agreement with his employees, nor by any 
rules and regulations, and aft such attempts to avoid liability are hereby de- 
clared null and void. 

We would not have any objection to that. We do not want them 
to contract in advance against making any claim. But after they 
are injured then they must elect whether they will take these benefits 
or whether they will sue the company. That is the situation. And I 
say that is the only thing that I think the stockholders of the com- 
pany get out of the whole thing at all. They are put under a great, 
enormous liability, and that is the only thing they get; that is, the 
little peace we get. Now, the reason that works is this. The figures 
speak for themselves. In all these associations, with 235,000 men, 
there are 85,000 cases of sickness. The instance of a good case against 
the company where the fellow, after paying his lawyer, who takes 
most of it, will get as much as he would get from the relief depart- 
ment, is an exceptional case, and the men know it is an exceptional 
case, and they would a great deal rather have a certainty, without 
having to accept the liability and without having to go to a lawyer, 
than they would to have the possibility of a damage suit. That is 
the reason the thing works. 
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Mr. Palmer. Is it not true that when a man pays 75 cents a month 
to the benefit fund, and then he gets hurt and receives his benefit, 
and goes on the same way for a series of years, he may receive more 
money than he pays in, and when he has a serious accident befall 
him he can take the option as to whether he takes his benefit or sues 
for more money? The case might occur where he would make 
money, having paid in his insurance and having drawn out more 
money than he paid into it. That case might occur ? 

Mr. Bond. Yes, sir. 

Mr. Palmer. Is it not like any other kind of insurance ? 

Mr. Bond. The rates are so low that there is no chance for accumu- 
lation. 

Mr. Palmer. At the end of the year the insurance company has 
earned his premium whether he is hurt or sick or not? 

Mr. Bond. Yes, sir. 

Mr. Palmer. And your claim, as I understand it, is that this is a 
very cheap land of insurance ? 

Mr. Bond. It is. There is no reserve fund put in the premium 
rate. The whole reserve fund is the guaranty of the railroad com- 
pany. There are no commissions to agents, no expenses for reserve, 
to put in the premium rate. 

Mr. Pearre. No graft? 

Mr. Bond. No chance for graft. 

Mr. Gillett. In this bill presented by Mr. Fuller there is a pro- 
vision — 

That upon the trial of such action against any such common carrier by rail- 
road the defendant may set off therein any sum it has contributed toward any 
such insurance, relief benefit, etc. 

Now, if you had had to pay him a thousand dollars by way of in- 
surance and he obtained a judgment for $2,000, you would have a 
right to set off that $1,000 that you had paid him, therefore you 
would not lose that at all ? 

Mr. Bond. No, sir; you are mistaken. All you can set off is what 
you have contributed. Now, how in the world could you undertake 
the operation of a concern with 52,000 members and figure out what 
you or anybody had contributed? The chances are that you could 
prove that the man had not contributed anything in a number of 
cases, because he would probably have drawn in benefits and sick 
benefits more than he had put in. That is an impossible calculation. 

Mr. Gillett. Would you have any objection to put in " all the 
money that he has received ? " 

Mr. Bond. That would be the same thing. 

Mr. Gillett. No. If he had received a thousand dollars you 
would receive that as an offset. 

Mr. Bond. But it is not a question of benefit. The benefit does 
not arise from what we have saved. The benefit lies in being pro- 
tected against the speculative suits which the bar of this country, 
I am sorry to say, is always trying to persuade every man to bring 
against every other man. 

Mr. Palmer. You had better look out, most of this committee are 
lawyers. 

Mr. Bond. I know that. I claim to be one myself. They do not 
wait even to hear from a man. The suit is brought when they read 
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a notice of the accident in the newspaper; they bring a suit — don't 
go near the man or a relative or anything else. 

Mr. Henry. Suppose the employee is killed in the accident? Of 
course he can not elect after he is dead. Then does his contract bind 
his representatives? 

Mr. Bond. No ; they have the same rights. 

Mr. Henry. Why ? Is it in the contract ? 

Mr. Bond. Yes, sir. The only contract is that before these benefits 
are payable they must release the company. 

Mr. Gillett. That is, release them against this insurance? 

Mr. Bond. No, sir; before the insurance is paid they must release 
the company. 

Mr. Henry. Or sue for damages? 

Mr. Bond. They can go ahead and sue for damages. 

Mr. Henry. Has this occurred in many cases ? 

Mr. Bond. Many cases ? 

Mr. Henry. Many, or any ? 

Mr. Bond. Where they have sued ? 

Mr. Henry. Where they have stood by the company and elected 
to take the benefits, and the road has paid them in case of death ? 

Mr. Bond. Oh, my ; yes, sir. It is an exception where they sue. 

Mr. Palmer. Suppose a man is discharged, he does not get any- 
thing? 

Mr. Bond. Yes, sir ; he keeps up his ordinary death benefit. . 

Mr. Palmer. If he is discharged can he keep up his payments and 
get his benefit ? 

Mr. Bond. He can only keep his life insurance. We can not keep 
track of him, you know. He is going away, off the line, and it is im- 
possible to keep track of him as to sickness and that sort of thing. 
You could not extend that medical examination and service over the 
whole United States ; but he is entitled to keep his life insurance. 

Now, that is about the only point that I wanted to cover before this 
committee, and Mr. Harris is here and desires to address the com- 
mittee, so that is all I care to say. 

Mr. Tirrell. You made the statement a short time since that the 
employers' liability act of Massachusetts was the best one that so 
far had been framed. I would like to ask you if you would have any 
objection, representing your company, to the enactment of the Gillett 
bill, which I understood you to say was framed on that law? 

Mr. Bond. That is pretty hard 

Mr. Tirrell. That bill is before us. 

Mr. Bond. I told you very frankly I think that is the best bill and 
the best act that I know anywhere. Now, I am not in favor of 
extending the fellow-servant law, but, as a lawyer, I say that is the 
best law that I know of. There are some things in it that I would 
criticise. I do not think, if you will let me touch on that just a min- 
ute, that any public policy or any benevolent intention ought to carry 
beyond the employee and those dependent on him for support. I 
think when a man is injured he ought to have compensation, and if he 
is killed and he has a wife or children, or if he has a father or mother 
or even a minor brother or sister, dependent upon him for support, 
then those benefits ought to go to them; but I think it ought to stop 
there. I do not think you have any right to charge the public with a 
speculative sum in favor of that fellow's personal representative, 
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which does not go to anybody unless it be his creditors, and generally 

fjoes to his lawyer. Now, that is the truth of the matter, between 
awyers. I do not think that is right. I do not think it is a square 
deal with the public. It is a good thing for the damage lawyer, but 
there is no sense in it and no reason for it, and that is my only criti- 
cism of the Massachusetts law and the Gillett bill. 

Mr. Tirrell. Have you ever heard of a case since that law was 
enacted in Massachusetts where the legislature of Massachusetts has 
been petitioned to change it, or any complaint before the. railroad 
commissioners of Massachusetts about its enforcement? 

Mr. Bond. I would not be a competent witness as to that. My 
information about that law is entirely secondhand. 

Mr. Tirrell. Well, I' live there, and I never did. 

Mr. Bond. I never have. I know that the railroads consider it a 
pretty hard law, but they consider it a pretty reasonable, fair law. 

With the permission of the Chair, I will surrender my further time 
to Mr. Harris. 

Mr. Fuller. I wanted to ask Mr. Bond two questions, if I may. 

Mr. Bond. Certainly. 

Mr. Fuller. I understood you to say that the departments which* 
you represented permitted a man to hold his life insurance after he 
had leit the service. Did you mean that with regard to all of these 
associations on every road, or just on the Baltimore and Ohio road? 

Mr. Bond. I had in mind the Baltimore and Ohio, of course. I 
do not know how many 

Mr. Fuller. Could you say as to the other roads, whether he is 
permitted to remain a member of the relief in any degree after he 
leaves the service ? 

Mr. Bond. I believe he is in some. I would have to find that out. 

Mr. Fuller. I wanted to ask Mr. Bond another question: Could 
you say what per cent of the money that goes to make up these relief 
funds is contributed by the companies? What per cent of the ex- 
pense? 

Mr. Bond. The figures that I have, taking everything into consid- 
eration, show that the contributions are about half and half ; not in 
actual money, now, but in the saving which the company makes in 
the operation through the contribution not only of money, but of 
time of all its officers and employees — that is, allowing interest on de- 
posits on monthly balances and the running of the association. 

Mr. Fuller. Could you say as to the amount of cash that is turned 
into this fund, what per cent is taken in from the employees and what 
is paid by the company — actual cash in the fund ? 

Mr. Bond. No ; I could not. 

Mr. Fuller. I wanted to ask you one more question: I under- 
stood you to say that the public would, in effect, absorb all this ex- 
pense of this liability — of this legislation; that the railroads would 
not have to stand it; that it would eventually come on the people 
who paid the freight? 

Mr. Bond. I think that is right. 

Mr. Fuller. Now, that being true, we understand that you are 
simply here speaking in behalf of the public, or your road ? 

Mr. Bond. I am here to explain the facts, as I see them, to this 
committee, and guide them as best I may in shaping legislation. I 
am not undertaking to argue with this committee ^Vtf&\\s$t Sfc»S& %^ 
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public policy to extend this law or not. I am arguing that if it is 
it ought to be a good, tried, sensible law that we know something 
about, and that requirement is met best of all by the Massachusetts 
law. The officers of the company are not opposed to the men getting 
all the protection they can get, but we want it in a good, sensible, 
legal shape. If we are going to have anything it ought to be a good 
law, and not a loose law that means simply litigation for the benefit 
of nobody except the lawyers. 

Mr. Fuller. I understand, then, you w T ould like to have your em- 
ployees get all they possibly can, but you do not think that this legis- 
lation is drawn along the right lines ? 

Mr. Bond. I think it is an extreme bill, I think it is too extreme. 
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STATEMENT OF MR. ALBERT H. HARRIS, OF NEW YORK, GEN- 
ERAL ATTORNEY FOR THE NEW YORK CENTRAL AND HUDSON 
RIVER RAILROAD COMPANY. 

Mr. Harris. Mr. Chairman and gentlemen, I shall speak but briefly 
this morning, and with reference to those features of the bill which 
do not relate to the relief- fund measure, which Mr. Bond has devoted 
himself more particularly to. 

The tendency nowadays, of course, is to regulation, and the regula- 
tion of railroads. A great deal of public attention seems to be de- 
voted in that direction. The tendency is to decrease the revenues 
of the railroads by legislation, and in a number of instances to 
increase the expenses of the railroads in operation, and also to pro- 
vide for high standards of efficiency in operation. Now, to a certain 
extent and in certain of those directions it is undoubtedly important 
that the power of Congress should be exercised. I am not here to 
criticise or to quarrel with that tendency, but to acknowledge that 
it does exist and must be reckoned with. But it seems to me that 
this tendency ought to be borne in mind — the general tendency — in 
examining the different phases of legislation that come before Con- 
gress in its different committees in order to see to it that any legis- 
lation that is put through follows some reasonable rule and is in 
accordance with a sound general policy — public policy — and will make 
for the general good of the railroads and the public and will not be 
disastrous to any existing interests. 

In this particular matter I submit to you gentlemen that there 
should be no legislation at this time by Congress. In the first place 
it is a serious question as to whether the power of Congress to regu- 
late commerce reaches the question of the liability of a corporation 
engaged in interstate commerce to its employees for accidents. The 
powers, of course, which Congress has under that section are broad, 
and anything that affects the commerce itself is within the power 
of the legislature to regulate: The equipment of cars which run from 
State to State actually engaged in interstate coTamet^ \s> *» TaafcXsst 



140 LIABILITY OF COMMON CARRIERS. 

which Congress has regulated. In the matter of rates, the matter 
of rates on interstate commerce is one which Congress is expecting 
to regulate now. Whether it has that power is, as you gentlemen 
know, a question which has been raised and has not been settled. It 
will be one of the interesting questions which the courts of the 
country will have to pass upon later on if that, legislation goes 
through. 

But an accident is a local thing, if I may so speak of it. A man 
who is injured in a railroad yard by a switching engine is not injured 
in the pursuit of interstate commerce, or in connection with inter- 
state commerce, within the purview or within the reason that actuated 
the framers of the Constitution in confiding to Congress the power 
to regulate interstate commerce. Ever since railroads have been, the 
rights that grew out of accidents of that kind have been matters for 
the regulation of the States themselves. The right to recover in case 
of death, of course, as you gentlemen know, is a statutory right, and 
not a common-law right, and it has been enforced in all the different 
States because of the State statutes. The right to recover damages 
for personal injury has been regulated and governed by the law — 
either the statutes of the different States, or by the common law of 
those States as interpreted there by the State, or the Federal courts 
interpreting the law of the State itself. The Bates bill undertakes, 
wherever an interstate road is concerned, to make rules and regula- 
tions which shall govern the rights of a party concerning a suit 
instituted to recover; an interstate question to be ruled and governed 
by the act of Congress. I say, in the first place, emphasizing the 
point to which I called attention a moment ago, that it is more than 
doubtful whether an accident to an employee is a matter which can be 
reached by an act of Congress under the power to regulate interstate 
commerce, even while that employee is an employee of an interstate 
road. 

As a matter of fact, however, you know that a great many of the 
railroads are both State and interstate. This statute applies to the 
road as a whole, if it is an interstate road, no matter whether the 
commerce in which the man is engaged when injured is State or 
interstate. For instance, the New York Central Kailroad that I 
represent is both a State and an interstate road. It runs through 
some of its branch lines — leased lines — into other States than New 
York ; but its main line is in New York State, and a great portion 
of its employees are engaged solely in intrastate business, but if it is 
to be an interstate road and is to come under the provisions of this 
act as an interstate road — a road engaged in interstate commerce, be- 
cause we are engaged in interstate commerce — the provisions of this 
act will govern not only as to a man who goes backward and for- 
ward over the boundary line of Pennsylvania and New York, but 
will govern a man who goes from New York to Buffalo on the New 
York train. . 

Mr. Gillett. Does this cover a man who works in a machine shop ? 

Mr. Harris. If he is an employee of the railroad, I think it might. 
It says, " every railroad " * * * " shall be liable to any of its 
employees " — that is, it shall be liable to respond in damages to any 
employee in certain cases. It does not say where the accident hap- 
pens on the line. If one employee is injured in a machine shop by 
the negligence of another, I do not know ^wYvy \t ^\yo\Jl\& wot apply. 
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But to follow a little further what I had in mind. The first ques- 
tion was whether Congress had this power. As to the inadvisability 
of this legislation, growing out of the fact that it was a matter that 
really belonged to the States, which the States had undertaken to 
legislate upon, and had legislated upon for a great many years ; and, 
in the third place, for Congress to step in now and to undertake to 
pass a bill like this would introduce an element of confusion through- 
out the courts of the country that would be very hard to realize. 

For instance, here is a man who is an employee of a State railroad. 
He goes into the State court and under the statutes and the laws of 
that State he has certain rights. In that same State there is another 
road that is an interstate road, and an employee of that road is in- 
jured in the same way and he goes into the State courts, and if the 
State courts are bound by this act, lie has got a certain other set of 
rights. One man comes out with a verdict and the other does not. 
Aiid it will not be until you get well along in the trial of the case 
that you can tell under which act you are proceeding, sometimes, 
because it may well be that this court shall hold that this only ap- 
plies to the man actually engaged in interstate commerce at the time 
he is hurt, and that he is an employee of an interstate road, but 
engaged simply in a State movement, and he is not within the pur- 
view of this act ; so that it will be only after the evidence is in that 
the court or the lawyers or the jury or whoever may be interested in 
the case can tell under which rule of liability or under which statute 
they are proceeding, and whether they can make it a State or an 
interstate cause. 

Now, very crudely and roughly, these are some of the incon- 
gruities of the results that might follow the passage of this legisla- 
tion. But really, gentlemen, the thine that has impressed me most 
about it is this : It is more or less a home-rule question. It is one 
that relates to the States where these men reside — the places where 
they are injured. Those States are dealing with these questions; 
have dealt with them and are dealing with them right along. The 
Federal courts in the different States, so far as the State laws on these 
questions are concerned, enforce the laws of the States. There has 
not, in the interesting talk given us by Mr. Fuller, been a suggestion 
that I am able to remember as to why it was that the States are not 
abundantly able to deal with this question, and why it should not be 
left to them. 

Mr. Brantley. Will you let me interrupt you there? He stated 
why. 

Mr. Harris. Why? 

Mr. Brantley. He said the State of Pennsylvania would not do it. 

Mr. Harris. Now, that was a reason. He could not get what he 
wanted in Harrisburg, so he came over here to Washington. 

Mr. Brantley. That was a- reason. 

Mr. Harris. Yes; that was a reason. And why could he not do it? 
I remember now, he threw out a little insinuation as to why he could 
hot do it. But the answer to that insinuation is this : That you are 
asked to uproot a doctrine which has been established the country 
over, with a few exceptions in some States, not only by legislators, 
but bjfc-courts, by those whose incorruptibility was beyond question, 
and whose ability was beyond question, and who hara ^ata& *&asy 
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matter and have laid down rules to guide corporations and employees, 
and who have made these statutes; and these decisions have been 
woven into the web and the woof of the law of the land. They are 
the consensus of the opinions of the ablest men for the last twenty- 
five years in this country, and the suggestion is now made that the 
basis upon which this whjole structure of the liability of the em- 
ployer and the employee rests should be upset. I have listened to 
Mr. Fuller to see what his reasons were for it, and with the exception 
of the reason that has been just suggested to me, I do not recall any 
other. - 

But it seems to me that it might be well for the committee to bear 
in mind this : These rules do not exist without a reason. The ex- 
isting rules do not exist without a reason. There is some reason for 
them. Mr. Fuller spoke of the hardship that there would be in the 
fact that the passenger who buys his ticket to go from Philadelphia 
to New York on the Pennsylvania Railroad who was injured by a 
derailment of the train due to the negligence of a servant might 
recover when the conductor could not. There is nothing plainer 
in the world than why that should be. The hardship does not appear 
simply from a statement of the case. Mr. Fuller entirely confounds 
the rules and reasons that underlie all these matters, 'there is one 
set of rules that relates to the liability of the carrier to his passenger 
growing out of contract relations, based upon the undertakings that 
the carrier assumes with reference to the passenger, and there is 
another contract relation, and an entirely different contract relation, 
between the carrier, the employer, and the employee, a contract which 
sometimes is expressed, but oftener implied, from the very nature 
of the employment; a contract which has been understood — the 
nature of it has been understood — for years. And those different 
contracts, in the case of the passenger and in the case of the em- 
ployee, lead to different liabilities and different results under the 
same state of facts, and properly so. 

Mr. Palmer. The passenger pays money to ride, and the con- 
ductor gets money for riding. 

Mr. Harris. That is it. He gets money for riding and gets money 
for taking care of the passenger, and the passenger pays for the 
conductor s services. 

Mr. Sterling. Take the difference of two common employees of 
the same master. One of them is injured by the negligence of a 
fellow-servant. The other one is injured by an employee of the 
same company, but he does not happen to be a fellow-servant. In 
our State the trainmen on different trains are not fellow-servants. 
What is the reason for any distinction there which creates a lia- 
bility in one case and not in the other? 

Mr. Harris. Of course, as you know, the courts in the different 
States have split pretty widely on that question. But the reason 
that is given is that the freedom from liability for the act of a 
fellow-servant reaches only to those two cases where the two are in 
the same employment, both in the employment of the same master 
and in the same department, and workmg for the same end. 

Mr. Sterling. And it goes further and says that they may exercise 
an influence over each other. 

Mr. Harris. That has been given as an additional reason, but I do 
not attach any importance to that at all, because I do not think it 
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is a fact. I do not think that a switchman can exercise afly oontpjl 
oyer an engineer who may be coming down with the locompt^ve. Ifc 
is simply in ihe nature of the contract (because that is whajb yo^x hfyXft 
got to get back to, the implied contract of the employment) that tpe 
man shall assume the responsibility for the negligence of others if%p 
are engaged ip the same class of work with himself k 

Now, following tKat line, perhaps on a little different a^ngle. 1$, 
this life we all have got to bear the ills that fortune sends tp us our- 
selves, except in rare instances. It is the exception when we c$p 
shunt it off optq somebody else. If you are hurt, not only the paw 
and suffering is yours, but the financial loss is yours — unfes what? 
Unless you can say that it is the fault of somebpdy else. And ths 
liability of that person to respoi^d to you in money is based upon 
fault, that in some waythe injury you have received is the result of 
the fault of the man you ask to pay. This legislation puts the em- 
ployee at both ends of the string. It provides that if through his 
fault another servant is injured the employer must pay for hinj. 
The liability is on the employer for his fault. 

But, coming back, it works the same way. If he is hurt by the 
negligence of the other employee the employer must pay him. In 
either way the employer catches it. It does not make any difference 
whether the servant does the injury or receives the injury, the em- 
ployer in both cases has got to settle. 

Mr. Palmer. Why should he not, if ihe master is liable for the acts 
of his servants? 

Mr. Harris. Yes; to third parties. 

Mr. Palmes. If it is' good as to all third parties, why should it 
not be from the fellow-servant? 

Mr. Harris. For this reason : As to a stranger, a stranger can reach 
right back to the employer through the servant and say : " That man 
was doing your lyork." 

Mr. Palmer. Yes. 

Mr. Harris. "And was representing you." 

Mr. Palmer. Yes. 

Mr. Harris. " But I was in no relation of any kind with you, and 
you, being in a position to take the benefits of that man's work, must 
stand the expense and loss that may be due to his negligence." 

Mr. Palmer. Why can not an employee do that very same thing? 
He is your employee and is in your service. You hurt him when he 
is doing your work, and you are getting the benefit from it. 

Mr. Harris. So is the other man. They are both under contract 
to the master they undertake to hold in damages. That contract is 
for a service which requires the service not only of the particular 
man, but of the other servant. It has its basis in logic. If I hire 
somebody else to do some ^ork for me, and in the course of his work 
he does an injury ? there is a certain amount of logic in saying that I 
should be responsible for the injury. But take a case Tyhepe two mei* 
are carrying the same rail, and through their joint negligence the rai^ 
drops and falls on both their feet. A claim might be made in thast 
case — I do not know whether that would go, but I think Mr. Fuller 
would like to have it go — that both those men could recover. 

Mr. Palmer. Where would be the negligence of the employee in 
that case ? 
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Mr. Harris. From the negligence of the other employee. You 
must remember that an employee is not barred by his own negligence 
under this bill, if it is slight. 

Mr. Henry. If this bill were passed, would it not vastly enlarge 
the jurisdiction of the Federal courts? 

Mr. Harris. It would depend a good deal on the interpretation by 
the courts of this bill. 

Mr. Henry. Would it not bring a lot of these Pennsylvania cases 
into the courts, which Mr. Fuller says he can not recover on because 
he can not have this sort of legislation enacted in Pennsylvania ? 

Mr. Harris. It would not enlarge the jurisdiction or the Federal 
courts, because that is not fixed by this statute. 

Mr. Henry. Would it not transfer a large mass of litigation from 
the State courts to the Federal courts? 

Mr. Harris. No. What it might do is to overrule the doctrine of 
the State courts in the State courts themselves — that is, require the 
State courts to follow this law. 

Mr. Sterling. Would it not have a tendency to transfer their suits 
to the Federal court? It involves the Federal statute. 

Mr. Henry. They could remove it just as well. 

Mr. Sterling. This will be the law in the State courts of Pennsyl- 
vania if it becomes a law. 

Mr. Smith. I understand so. The transfer to the Federal courts 
is to annoy the plaintiffs more than anything else ; to take them away 
from home and to make it difficult for them to get their witnesses. 

Mr. Palmer. How could a Pennsylvania man bring an action 
against the Pennsylvania Railroad ior an accident happening in 
Pennsylvania ? 

Mr. Smith. The idea is that the injury was received in interstate 
commerce. 

Mr. Palmer. That would not bring it within the jurisdiction 

Mr. Harris. Another thing I want to call your attention to is that 
you are asked to change the ftmdamental law with reference not only 
to common carriers, but one species of common carriers. There is no 
reason for that, and it is not right. It is true that the occupation of a 
railroad man is a hazardous one. . So are many others, and there is no 
reason why carriers by railroad should be singled out and a rule of 
law be made applicable to them which is not applicable to the employ- 
ers of labor of any other kind. 

Mr. Foster. Has it not been held in some States that it is justi- 
fiable? 

Mr. Harris. The legislature can say whether the situation is such as 
to require that particular class of legislation for that particular kind 
of activity ; so that I say there is nothing to justify this committee in 
saying that a railroad should be put under this Kind of obligation, 
and that this line of occupation should be put under this kind of legis- 
lation, and not a powder factory or any other line of hazardous occu- 
pation. 

Mr. Sterling. Do you think a law of this kind would have a 
tendency to lessen expenses ? 

Mr. Harris. Not a bit. The railroads of this country now are run 

by honest, capable, sober men, as a rule. They do not need the spur 

or legislation of this kind to keep them up to the discharge of their 

duty. Not only the employees, but the operating officers themselves, 
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are working under the pressure and the realization of the importance 
of the work that they have to do, and they are taking every precaution 
that they can to safeguard the traveling public and to safeguard the 
operations of their roads. 

Mr. Alexander. Then why is it that the number of accidents in v 
this country compared with the number in Europe gives a result so 
greatly in fitvor of the conduct of the roads in Europe ? 

Mr. Harris. Because of the difference in conditions. And it will 
exist, probably, always, even after the roadbeds and the protection \ 
to our rights of way, etc, are on a par with those in England. Of 
course this is a very large country, and some parts of it can not sup- 

?ort a first-class railroad — that is, you can not put a road like the 
'ennsylvania road through the deserts of Arizona and make it pay. 
You can not go to the expense that is necessary to have the highest 
degree of safety in those regions. But great advances are being made. 
Just as fast as the condition of the business will warrant them in 
improving great advances are made in the improvement of those 
conditions. 

Mr. Palmer. If the grade crossings in this country were eliminated, 
I do not think we would have many more accidents in this country 
than anywhere else. There is not a grade crossing in all England. . 

Mr. Alexander. You take your road from New York to Albany 
and that from Edinburgh up to London. It is about the same dis- 
tance in each case, I believe. 

Mr. Harris. Yes, sir ; about 440 miles. 

Mr. Alexander. How do the accidents on those two roads compare! 

Mr. Harris. I do not know; but I know this, that the number 
of persons carried over those lines, and especially the volume of 
freight — probably it is truer of the freight than of the passengers— 
the volume is many times that going between Edinburgh and Lon- 
don, and the men employed on the line are undoubtedly ve^y many 
more. 

The Chairman. I wanted to ask you if you do not think that in this 
bill of Mr. Fuller's he wants to make respondeat superior the law in 
the Federal court, and he wants you to wipe out the doctrine cf con- 
tributory negligence? 

Mr. Harris. Yes, sir; that is just the sum of the whole thing. 

The Chairman. Those are the two vital questions in the bill? 

Mr. Harris. Yes, sir ; those are the two vital questions in the bill, 
and there is no reason why this different rule should apply to the 
common carrier by railroad than anybody else, and no good reason 
has been suggested by Mr. Fuller for the enactment of this legisla- 
tion. In fact, most of his argument, as you remember, was in calling 
your attention to hard cases, or to where he thought judges had made 
wrong decisions. Of course hard cases do make hard law. There 
is a tendency to cast upon each department of activity the losses that 
are incident to it, and it is possible to justify legislation such as is 
asked for here upon that theory, but upon none mat Mr. Fuller has 
suggested. 

Mr. Alexander. But is not this true in your State, New York, that 
almost every conceivable kind of a damage suit has been worked out 
by the court of appeals? 

Mr. Harris. Yes ; it is. 
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Mr. Alexander. Almost every case has been. You can not conceive 
Of different conditions scarcely but what you will find them summed 
tip in those court of appeals decisions. 

Mr. Harris. That is true ; but the trouble is not with the law, but 
With the facts, you know ; and the lawyers keep going to the court 
tot appeals thinking they can dodge in under one or the other state 
of facts that has been made. The Taw has been settled. 

Mr. Palmer. What has been the effect of the compensation act of 
England? 

Mr. Harris. These compensation acts are right along the line of 
What I was going to speak of, throwing upon each department of 
activity the losses incident to that department. Germany and Aus- 
tria have followed that to some extent; and so has England, in those 
Workingmen's liability acts. The old saying is partly true, that " The 
World owes everybody a living," and if a man goes into some de- 
i/ partment of activity, some line of work, and gives his services, and 
is injured, the loss has got to fall on somebody, either upon his 
relatives or upon the public at large or somebody else, and it has 
been said by the economic writers that the loss should fall upon the 
particular department of activity in which a man has devoted a life. 
So that we have in Germany these laws under which, when the man 
is injured, the Government pays half and the manufactory, the rail- 
road, or whatever it is, pays the other half. It is divided between 
the Government and the employer. 

In England the British workingmen's compensation acts provide 
a schedule of payments to be made in case of incapacity, and the con- 
tributions to that fund are made by the employers and by the em- 
ployees. They are graded, and it is in the xorm of a statute, very 
much like what the Baltimore and Ohio and these other roads Mr. 
Bond has spoken of have done voluntarily. And it is working 
fairly satisfactory, we may say. There has been a, good deal of 
grumbling on both sides, out lately I understand they have both 
settled down to the realization that it is a pretty good thing. 

Mr. Palmer. It has not ruined England as a manufacturing 
country? 

Mr. Harris. No, sir. 

Mr. Palmer. And has Tiot ruined the railroads yet ? 

Mr. Harris. No, sir. And if by Congress or the legislatures of 
the States — because in this country it must be by the legislatures of 
the States, I think— such legislation as that were to be passed and 
put into Operation ahd go into that sort of paternalism from the 
farmer up to the sea captain that is an entirely different proposition. 
It is a very different proposition. It is surely a different proposi- 
tion from singling out a carrier by railroad and saying that the prop- 
osition is so unique that All the rules of law relating to that carrier 
*fcall be upset and new rules imposing a very much higher obligation 
be put in idrce. 
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STATEMENT OF HON. WILLIAM W. DUDLEY, OF THE FIEM OF 
DUDLEY & MICHENER, REPRESENTING THE CHICAGO, MIL- 
WAUKEE AND ST. PAUL RAILROAD. 

Mr. Dudley. Mr. Chairman and gentlemen, on learning that the 
day was to be devoted to a hearing on this class of bills the general 
solicitor of the St. Paul Railroad telegraphed that it would be im- 
possible for him to be here, and asked me to appear and state some 
reasons why this legislation ought not to be enacted. I have sat 
here and heard all that has been said up to this time. Of course, in 
common with all of you, I have had pleasure in listening to the best 
that can be said in favor of this legislation, I imagine. I think that 
the labor organizations who have sent Mr. Fuller here could not 
have made a better choice. He certainly has stated their case to 
the very best advantage to which it could be stated. This legisla- 
tion, it seems to me, goes very deep, as Mr. Harris has said, to the 
very foundation of the whole doctrine of the law, and nothing more 
need be said, it seems to me, than what Mr. Harris has said. Noth- 
ing, certainly, could add very much to it. 

But I want to say this, that certainly when Congress is called upon, 
as it has been by the promoters of these bills, to make such a radical 
change in the whole system of judicature of the country upon this 
-question of negligence as is embodied in these measures, there ought 
to be some very good and controlling reasons given why this step 
•should be taken. Such a step, it must be rememberea, must be 
irrevocable. Once taken it could not be undone and retraced. In 
effect it is an impeachment of the trust which we have always had 
and which has grown up among the people of this country, the feel- 
ing of faith in the incorruptibility of the courts, and in the reliance 
that citizens of the United States may place in the courts that their 
rights will be protected and established in due form of law and with 
due regard to justice and fairness. Such a step should not be taken, 
it seems to me, nor should such an impeachment of the judicature of 
the country be engaged in, unless some very great and strong and con- 
trolling reasons should be brought before this committee to induce it 
to give its sanction to such bills. 

If I remember it correctly — and Mr. Fuller may correct me if I 
am wrong — I think he said that from the reports of the Interstate 
Commerce Commission there were some 2,000— or 20,000? 

Mr. Fuller. Killed? 

Mr. Dudley. Yes; killed. 

Mr. Fuller. I have forgotten the killed. 

Mr. Dudley. Well, say 2,000? 

Mr. Fuller. Two thousand ; yes. 

Mr. Dudley. And 50,000 injured. Now, if that be true, I draw 
from that an argument against such legislation rather than in favor 
of it. If that be true, why does not Mr. Fuller bring forward some- 
thing here to convince this committee ; why does not he adduce some- 
thing here before this committee to show that there has been mis- 
carriage of justice in regard to the remedy in these cases? If there 
has not been any miscarriage of justice in this great number of in- 
stances on the part of employees, it seems to me thsra \<s> "&s> ^£fa^ 
sound, and controlling reason for such \eg\s\^\ox^ %xA \\> ^fcfc\sv^ ^» 
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me that Mr. Fuller might, if he had used the great industry to this 
that he has given to the gathering of other statistics, have given us 
that. But he is silent ; so that it is only a speculative argument here 
that is given to us for such legislation. 

Gentlemen, I do not think that in the discharge of your duties^ 
and in the conscientious regard to the duty which you owe the public 
to guard it against unwise legislation, unless good reason is given,, 
you are going to pass such laws as this. 

I thank you. 

(At this point the committee adjourned until to-morrow, Thurs- 
day, March 1, 1906, at 10.30 o'clock a. m.) 



Committee on the Judiciary, 

House of Representatives, 

Thursday, March i, 1906. 
The committee met pursuant to adjournment, Hon. John J. Jenkins 
(chairman) in the chair. 

STATEMENT OF ME. H. T. NEWCOMB, REPRESENTING THE 
DELAWARE AND HUDSON RAILROAD COMPANY. 

Mr. Newcomb. Mr. Chairman and gentlemen, the British working- 
men's compensation act has been alluded to here inadvertently, I 
suppose, in terms that might lead anyone hearing what was said, who 
was not familiar with that act, to suppose that it was very similar to 
House bill 239, now before this committee. In fact, it is as different 
from that measure as it is possible for the mind of man to conceive. It 
was a measure intended, and admirably devised, to substitute friendly 
arbitration for litigation, and in order to do that, to accomplish that 
result, it did several things, among them somewhat modifying the* 
fellow-servant doctrine and the doctrine of contributory negligence, 
but leaving, at least to the latter, some scope. It also gave, to the 
employers an equivalent for that modification by strictly limiting the 
amounts that can be paid for deaths and injuries. 

Mr. Pearre. You say it limited it ? 

Mr. Newcomb. Strictly limiting that. I will give you the figures 
in a moment. The committee appointed to investigate the relations 
between employers and employees in your State sent an agent abroad 
to investigate the operation of this act, and they reported as follows,, 
to quote the language of their report : 

In general, they are intended to afford injured employees a more certain, 
even if more moderate, compensation for accidents than is sometimes obtained 
under an action in court. If we should compare the amounts received by em- 
ployees under compensation acts with the amounts recovered by them in- 
actions fct law, after deducting all expenses, it is probable that we would find 
little difference between such amounts. 

That is, if you consider the amount that is recovered in an action, 

after the lawyer has taken his percentage and the physician has taken 

his usually rather heavy fee, and consider all the employees and all 

that they recover, they get about as much for themselves under our 

laws and our system as they get under the English compensation act.; 
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although over there the amounts are smaller and, perhaps, go to 
employees sometimes where, under our laws, they can not recover 
at all. 

Now, beyond that, the British workingmen's compensation act is 
an act applicable to all kinds of labor, applicable to every employer 
who habitually employs, according to the terms of the act, one work- 
ingman, and it even applies to agricultural labor; but I submit to 
you gentlemen that it will be a long time before this committee will 
consider a measure proposing to establish conditions of that sort in 
relation to the agricultural labor of any part of this country. It 
will be a long time before it will be considered in any legislative 
body. 

The amount that can be recovered under the British workmen's 
act in the case of death, and in case there are persons left who are 
wholly dependent upon the deceased, is the equivalent of the wages 
of the last three years preceding death, provided, however, that the 
amount shall not be less than £150 ($750) or more than £300 ($1,500). 
The extreme amount that can be paid in any case under that law is 
$1,500, and that can be paid only if there are persons wholly de- 
pendent upon the deceased. In case there are persons left who are 
partially dependent, the law evidently contemplates that the amount 
should be proportioned to their dependence, and if there are no 
dependents, the amount to be paid is stated in the act to be the rea- 
sonable expenses of medical attendance and burial, not to exceed 
£10 ($50). 

For injuries, the amount which can be paid is 50 per cent of the 
weekly wage, and that is limited to the maximum sum of £1, or 
$5 per week. After that amount has been paid for six months the 
employer has the right to commute it for a cash payment, based upon 
the probable continuance of the disability. 

Whether a law of that sort would be a good thing in the United 
States or not is not a question that is or can be before this committee. 
This committee and this Congress have no power to enact a statute 
of that sort with regard to the employers and employees of the 
United States. It might possibly enact such a statute if it chose with 
regard to a very small class of employees, and if we say with regard 
to railroad employees, employees engaged in interstate commerce, it 
is not clear that the employees engaged in interstate commerce amount 
to a considerable portion of all those employed by the interstate rail- 
ways. That is a question that would have to go to the courts, arid 
would have to be thrashed out very thoroughly, and we might ascer- 
tain that this bill if enacted could apply to only a very small number 
of employees. 

But at best it would be selecting a special class of workmen, a 
special industry, and putting upon it a special burden. If this thing 
is to be done at all, it ought to be done in such a way that the burden 
of this legislation would fall equally and fairly upon every industry, 
and would proportion itself to the risks of injury which those in- 
dustries carry with them. Now, the power of the State to enact legis- 
lation of that sort is certainly complete. No one has suggested in 
behalf of this measure that if Congress does not act this power does 
not stay wholly with the States with regard to accidents that happen 
within their borders; and if they choose in their legislation to ado^t, 
legislation like the British workmen's compervsatVoxv asX^ ox\^K^"^ss^a^ 
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bill 239, thejr can apply them completely to the industries within 
their legislative control. Any action of that sort on the part of 
Congress is limited. 

Now, I take it, from the discussion which I heard yesterday, that 
the gentleman who spoke first in behalf of this measure would rather 
take all authority, so far as he legally may, away from the legisla- 
tures of the States in these matters and transfer it to the Congress of 
the United States. I venture to say that if he should accomplish that 
result he would regret it. It is necessarily so, that the burdens of 
legislation rest pretty heavily upon Congress. The limit of the 
physical capacity of Congress to deal with these matters has pretty 
nigh been reached, we have been told. We are hearing to-day in con- 
nection with the regulation of railway rates in this country that the 
details of the legislation of the country are beyond the physical pow- 
ers of Congress, and because it has not the ability to deal with them 
it must erect a special body, a deputy legislative oody, so to speak, in 
the Interstate Commerce Commission, to handle those details. And 
in this particular and in all this class of legislation, if Congress is to 
remove these things from the powers of the State, there will be a tend- 
ency to adopt similar devices. It is removing it further and further 
from the direct responsibilities of the people who are cognizant of the 
facts with which such legislation deals, and I should think that that is 
not a desirable thing for the workmen, for the employer, or anyone 
else. These matters ought to be left where I believe the Constitution 
intended that they should be left, to the States themselves. 

It was stated nere by the head of the American Federation of 
Labor, whom we all respect, that what the workmen want is not to 
collect damages, but safety. And I say on behalf of the company 
that I represent that what we want is not to keep anything from men 
who are injured, but what we want is the safety of our employees, of 
the people whom we transport, and of the property which we carry, 
and we believe that the maintenance of the law in somewhat its pres- 
ent condition is essential to that safety. We believe if the doctrine 
of contributory negligence is weakened, so that the employee does 
not have to look out for his own safety and is not required to exercise 
the utmost diligence in regard to his own safety, that the carelessness 
which may be permitted in that direction will affect the safety of 
others of his fellow-employees, of the traveling public, and of the 
property that is carried. We believe that this legislation would tend 
to increase the number of accidents rather than to diminish them We 
think that the fellow -servant doctrine is a great aid in maintaining 
that feeling, that esprit -de corps, among employees, among those 
who constitute the brain and brawn and sinew and muscle that con- 
stitutes the greater part of the railway systems of this country; 
that if that is done away with, it will be another step in the weaken- 
ing of that esprit de corps that goes to make good and efficient and 
satisfactory service for the public; that it ought not to be taken 
away; that it ought to remain there in behalf of the public. We 
think much has been done in preventing that loyalty on the part of 
the employees toward the company, the friendly relations between 
employer and employed, that are necessary to the best service and 
. that ought to be perpetuated. 

It was asked here yesterday why we have more accidents thari they 
have abroad. I want briefly to attempt to aasroec W\a.i question. In 
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the first place, the balance of accident statistics between Europe and 
American is grossly exaggerated by certain people in this country in 
favor of European conditions. They seem to take delight in showing 
that everything is lovely and beautiful in Europe and everything is 
unsatisfactory in this country. Comparisons based on work done 
on train mileage show entirely different results from those that are 
commonly made. But it is true that accidents here are slightly more 
numerous, relative to the work done, than they are in Europe. Our 
railway system has been very rapidly created. Our country is hew 
in many respects. The adjustments necessary to secure the utmost 
safety have not yet been permitted by the prosperity and resources 
of the country. The prosperity and resources of the country have 
not yet been great enough to permit us to create railways of precisely 
the sort that do away with accidents in the largest degree. The 
difference between the American railway and the English railway is 
perhaps roughly measured by the fact that our railways are capital- 
ized at $52,(H)0 per mile and theirs are capitalized at $275,000 a mile. 

There is a difference beyond that. There is a difference in the 
character of the workman in this country and the European work- 
man. The American workman has a proper and laudable feeling: of 
independence, but sometimes that feeling of independence makes him 
less willing to adhere to the letter of the law, and it is the letter of 
the law in these large operations — I mean the letter of the regula- 
tions of the road — which means perfect safety. The European rail- 
way employee is accustomed to taking orders, is accustomed to disci- 
pline, and it is much easier to maintain that high degree of discipline 
on European railways than it is here. It has been suggested here 
that if this legislation is adopted and if it entails extra cost, that that 
cost wil> fall upon the public. That statement is true and it is un- 
true. No railway has a dollar to expend in wages, in the mainte- 
nance of its property, in damages, in taxes, or any fixed charges, that 
it does not receive from the public. It can not spend any money 
that it does not obtain in that precise way. It can not advance wages 
without receiving the extra cost of those wages from the public. But 
wages to-day are adjusted on the basis of the assumption by the em- 
ployee of the risks that are covered by this measure. If that risk 
is to be transferred to the corporation and wages remain as they are, 
that is in effect an advance in the wages of the employee. And this 
is, then, in that phase of it, another of those legislative attempts — 
those attempts by law — to increase wages. 

Those things, if they work at all, only work temporarily. Of 
course perfect justice would require that if this risk which the rail- 
way employee has been paid for is to be assumed by the, company 
the wages should be diminished. In practice that is not likely to 
happen in any visible way ; but ultimately we can be sure that wages 
will adjust themselves to any change of this sort. If risk is removed 
the payment that goes for risk will be removed through the gradual 
decline in wages ii wages otherwise would have remained stationary 
or a slight retardation of wages if wages would have otherwise tended 
upward. 

Mr. Sterling. Do you not think it would be easier to accomplish 
that by increased rates than to attempt to decrease wages; that the 
public would stand it better ? 
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Mr. Newcomb. It would if it meant increased earnings; but in- 
creased rates usually mean decreased earnings. 

Mr. Sterling. The natural law instead of the law enacted by Con- 
gress would control that? 

Mr. Newcomb. The natural tendency of anything of that sort is to 
diffuse itself and to throw the burden upon those on whom it actually 
belongs. Increased rates mean diminished earnings and diminished 
profits, and for that reason it is impossible that anything of this sort 
shall be transformed into increases in rates. It is not at all unlikely 
that there shall be a retardation in the natural decline in rates. 
Rates are going down all the time to increase business, and it is very 
apt to retard the decline in rates, rather because of the psychological 
element that enters into any problem of that sort. If a man is being 
attacked he maintains his position just as strongly as he can. 

What this means, then, if wages are ultimately to be adjusted to 
the new legal condition established in this way, is that the burden 
of bearing these laws will be borne by all workmen instead of by 
those who now perhaps it will be conceded ought to bear them, be- 
cause in this very law it is suggested that they shall be relieved 01 the 
consequences of their own negligence. 

This loss, the loss and the decrease of wages, would fall on all work- 
men, the most efficient and most careful and diligent and the negligent 
alike. It would therefore remove that premium on high care, on a 
high degree of attention to duty and extreme fidelity in the execution 
of those rules and regulations that are necessary — that premium on 
the utmost care that you and I want whenever we travel on the rail- 
way. 

Mr. Sterling. I should think it would have the opposite effect. If 
the railroad company was responsible for the accidents caused by the 
negligence of the employee the employee would realize that his job 
would depend upon the degree of care that he exercised. If the rail- 
road company was bound to pay for his negligence would he not then 
realize the fact that he must be more careful and that the railroad 
company would not retain him if he was not, and would it not inspire 
in him more diligence than under the present plan? 

Mr. Newcomb. I am afraid that under conditions as we find them 
there is always a certain amount of carelessness that creeps in through 
long acquaintance with danger. There is a strong tendency in every 
dangerous employment for men not to exercise that degree of care 
which is essential to their own safety. In the mining industry it is 
very notable. It is very notable in the handling of freight trains and 
in railroad service of all kinds. 

Mr. Gillett. Would not the railroad, if it was to be held respon- 
sible for all accidents caused by fellow -servants, be more careful in 
the way it transacted its business in the handling of the freights and 
the block system, and bring in every appliance to protect itself against 
these suits, and in doing that would it not also protect the traveling 
public? 

Mr. Newcomb. I think railroad corporations are doing everything 
that they can to prevent accidents, and adopting every precaution 
that they can; that they are expending money wherever they know 
that it will protect their passengers and their employees and property 
which they transport against accident. They can not exercise the 
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most complete control over their employees in these matters. They 
have to take into consideration and realize that there will be a cer- 
tain degree of negligence, and that can only be handled, if it can 
be handled at all, by imposing on the employee most of the burden 
of what his negligence costs, and to transfer it to his fellow-employees 
and diffuse it among all employees, the careful and careless alike, 
would be unfair to the workmen, and a certain result of legislation 01 
this sort. 

The accidents on American railways are decreasing when an effort 
is made in anything except absolute figures. Relatively to the 
amount of work done there are fewer accidents of any class to-day 
than formerly. I have had time only since last night to make up the 
final figures in regard to persons killed. The reports of the Inter- 
state Commerce Commission show that the number of persons killed 
per year since 1890 has decreased if compared with the number of 
employees, if compared with the number of passengers carried 1 
mile, or if compared with the number of tons of freight carried 1 
mile ; and that, as compared with the total number of miles of track, 
there is also a slight decrease, although not so great as the others. 
Now, this happened during a time when it has been particularly 
•difficult to guard against accidents. The extraordinary activity of 
railroads in the last few years has imposed extraordinary burdens 
upon the railway management. I will just give you these figures of 
comparison between 1897, the last year of the business depression, 
and 1904 — the figures of the Interstate Commerce Commission — and 
you can get from them some idea of the excessive difficulty of pre- 
venting accidents. The number of railroad employees has increased 
from 823,000 to 1,300,000. The n'umber of engineers has increased 
from 35,600 to 52,400. The number of firemen has increased from 
36,700 to 55,000. The number of conductors has increased from 
25,300 to 39,600. The number of other train men has increased from 
63,600 to 106,700. 

These tremendous increases in all ranks of employees obviously 
mean that it has been necessary in order to carry on the business of 
the country to put men in the place of engineers who have not served 
very long — not as long, perhaps, as desirable — as firemen; to make 
men conductors who have not served the apprenticeship to make them 
fit for that work. The enormous demand on the resources of the rail- 
roads in every direction has made it exceedingly difficult to adapt 
their methods, their organization, to these new conditions, and yet 
in the face of all those extraordinary difficulties we see a constantly 
decreasing ratio of accidents. 

And I will allude to another difficulty that all of us have appre- 
ciated, and that is the difficulty of adjusting operations to these new 
safety appliances. It has been wise to adopt them; they are bene- 
ficial; but in the transition period they did cause a great deal of 
difficulty. And that is another difficulty against which the railroads 
have struggled, and struggled successfully against accidents. Things 
are going along toward more satisfactory conditions. 

Mr. Gillett. Right there is what I was thinking of. What has 
caused this decrease is because your employees are more skilled and 
careful and prudent than they were formerly or because of the action 
of the railway company itself in adopting certain methodsr— Vs^ 
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adopting the safety appliances and by the adoption of the block 
system? That has tended in that way to decrease the number of 
accidents. The men to-day are not more careful or a different class 
of men than they were a few years ago? 

Mr. Newcomb. It is true, and I am very glad to s*y it, that we 
have better facilities; block signals are more common, and in every 
way the railroad system is very much more perfect than it was ; and 
yet I hope that the standard 01 our employees in every branch of the 
work has improved. I should feel very sorry to think that it had not. 

Mr. Gillett. The railway is exerting every effort it possibly can to 
decrease the number of accidents? 

Mr. Newcomi*. Progress has been made in all lines, and it is going 
on still, and fifteen years more will show equal progress in the same 
directions, I am sure. 

STATEMENT OF MB. J. X. REDFERK, SUPERINTENDENT OF THE 
RELIEF DEPARTMENT CHICAGO, BURLINGTON AND QTJINCY 
RAILWAY, CHICAGO, ILL. 

Mr. Redfern. I think I might add a great deal to the points which 
were stated yesterday as to the practical work of the relief depart- 
ment, but we do not care to take up the time of the committee, unless 
there are other things which Mr. Fuller would bring out to which 
we would like the privilege of replying or submitting a brief, as the 
committee might determine. 

Mr. Fuller said yesterday that in the operation of the relief depart- 
ment the money for the superannuation fund came out of the relief 
fund, which came out of the contributions of th§ employees. The 
statement is true in words, but it leaves a wrong impression in 
the minds of people. The Pennsylvania Railroad Company has a 
pension department which is entirely separate and distinct from the 
relief department. It adopted some years ago a pension plan whereby 
all these employees, when they reached the age of 70, would be re- 
tired and paid a pension somewhat in proportion to the term of serv- 
ice and the amount of wages received, or they could be retired at age 
65 or between 65 and 70, if their physical condition required it. 

All the money that is paid these employees — and it is now amount- 
ing to about $400,000 a year — is paid directly out of the treasury of 
the railroad company, and, as I say, it has nothing whatever to do 
with the relief department ; but in the regulations of the Pennsylva- 
nia Railroad relief department there is a provision for what is 
called a " superannuation fund," and it is for members of the relief 
department only, and when they reach the age which entitles them to 
draw a pension out of the treasury of the company they are entitled 
to receive their proportion of the interest on the surplus fund in the 
relief fund. In other words, a man who is a member of the relief 
fund gets the superannuation fund in addition to the pension paid by 
the company. I will say, however, that it is a very small figure in- 
deed, and it was simply one way, in case the relief fund should have 
a surplus, that the interest on that surplus might be used for the ben- 
efit of its members. 

So when the statement is made that the superannuated men of the 
Pennsylvania, Railroad draw their superannuation out of the relief 
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fund it tends to give the wrong impression, because it is not the pen- 
sion. It is not sufficient to support anybody, and it was never sup- 
posed it would be. The company pensioning its men probably aver- 
ages a pension of, say, $300 a year a man; but that is all paid out of 
the company's money, while the superannuation comes out of the 
relief fund. 

Mr. Pearre. That is additional and supplemental? 

Mr. Kedfern. Yes, sir ; that is additional and supplemental. 

Mr. Pearre. May I ask you this question : Is your plan of the re- 
lief fund the same as that of the Baltimore and Ohio Railroad as 
described yesterday by Mr. Bond ? 

Mr. Redfern. In general the plans of all these relief funds are the 
same. They differ in details. For instance, the question was asked 
of Mr. Bond yesterday whether all of the roads allowed the men to 
continue their membership, in respect to the death benefit, after 
leaving the service. They do not. But where roads do not allow 
the men to keep up their death benefit they have something else that 
is equally attractive to the men in the service. 

Mr. Pearre. You have a pension, you say? 

Mr. Redfern. No, sir; not on the Burlington. But the pension on 
these roads is an entirely different thing from the relief fund. The 
pensions are given and paid just as though the railroads had no 
relief departments. 

Mr. Gillett. Is it for old age? 

Mr. Redfern. Yes. Now, the Illinois Central and the Chicago and 
Northwestern road and the Pennsylvania, and many railroads 
throughout the cpuntry, are adopting this pension plan, and they are 
all outside of the question of railway relief departments. The men 
do not contribute any money whatever. The money paid in pensions 
is a pure gratuity on the part of the company. 

The Chairman. Now, I believe, Mr. Fuller, thajb you close the ar- 
gument if there is no other gentleman present who wants to be heard. 

Argument of Aldis B. Browne. 

I. — STATEMENT OF FELLOW-SERVANT RULE. 

" Where a master uses due diligence in the selection of competent and trusty 
servants, and furnishes them with suitable means to perform the service in 
which he employs them, he is not answerable, where there is no countervailing 
statute, to one of them for an injury received by him in consequence of the 
carelessness of another, while both are engaged in the same service." (Am. 
& Eng. Ency. Law, vol. 12, p. 897, title " Fellow-servants.") 

A note at page 898, ib., states : 

" The rule is so well settled that a citation of authorities to support it seems 
superfluous. The following cases in which the rule has been affirmed are, 
however, given." 

Then follows citation of many cases thus ruled in England, Canada, the 
Federal courts, and in the highest courts of some forty-one States and Ter- 
ritories. 

The same article, pages 622-653, discusses at great length the superior- 
servant or vice-principal rule as established in the Federal courts under pri- 
mary authorities of Chicago, etc., Railroad Company v. Ross (112 U. S., 377), 
and in a few of the States by statute or decision, and which pro tanto limit 
the general rule. 

IT. — CONTRIBUTORY NEGLIGENCE. 

This is determined by the test of " ordinary care ; " involves a matter of 
fact, and is hence for the jury (West Phila. Pass. R. Co., v. Gallagher, 1Q&?%» 
St, 524), an upon the facts of each case. 
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Robinson v. Cone, 22 Vt, 213. 

44 There has been no want of ordinary care when, under all the circum- 
stances and surroundings of the case, the person injured, or those whose negli- 
gence is imputable to him, did or omitted nothing which an ordinary careful 
and prudent person, similarly situated, would not have done or omitted; 
and, conversely, there has been a want of ordinary care when, under all the 
•circumstances and surroundings of the case, something has been done or 
omitted that an ordinary careful and prudent person, so situated, would not 
have done or omitted to do." (Am. & Eng. Ency. Law, vol. 7, p. 378, title 
" Contributory Negligence.") 

This rule is approved by all authority and is the applicable rule in measur- 
ing all liability. No sound reason exists why railroads engaged in interstate 
commerce should hence be denied the equal protection of the law in this regard. 
It is the rule as between passenger and railroad carrier; why not as between 
employee and such carrier? 

III. — LIMITATION OF CONGRESSIONAL POWER. 

The power to regulate commerce " between " the States is national ; within 
the State it is local. The exclusive power in respect of the former is no 
stronger than the like exclusive power in respect of the latter. 

A car or train engaged in transporting passengers or freight 44 between " the 
States is interstate commerce. A car or train engaged in like transportation 
within the State is not. Conceding the Federal power over the former must 
equally concede State power over the latter. Injuries of manifold kind and 
number covered by State law can not be tried or determined under a Federal 
statute. Local trains, machine shops, station employees, bridge tenders, section 
men, and by far the vast proportion of railroad employees are henee neces- 
sarily subject to State law. Federal legislation must hence be of minor appli- 
cation. Different statutes administered in the same jurisdiction will certainly 
produce confusion. Uniformity of State law may be desirable, but it can not be 
compelled by Federal legislation. 

A railroad company engaged in both interstate and State business is not 
within exclusive Federal control, nor can Congress legislate upon any such 
erroneous assumption. In local business its duties and obligations to passenger 
or shipper are subject only to State law. An injury to an employee engaged in 
rendering that service is likewise local and subject also to the State law. The 
ultimate determinative test of jurisdiction in all such cases must be, Is the 
husiness interstate or intrastate? This determinative test is involved in all 
cases whether affecting the rate, the subject-matter, or the parties concerned- 
passenger, shipper, or employee. 

When property has lawfully begun to move upon its final journey as an 
article of commerce from one State to another, that moment it becomes the sub- 
ject of interstate commerce and hence subject only to Federal regulation. (Coe 
v. Errol, 116 U. S., 517.) 

And so it has been held that a train of empty freight cars being prepared 
and taken out of the State for the purpose of transporting coal within the State 
is not engaged in interstate commerce. (Norfolk, etc., R. Co. v. Com., 93 Va., 
749.) 

And so it is held that a State statute regulating a terminal station wholly 
within the State operated by a domestic corporation is not void as an inter- 
ference with interstate commerce. (State v. Jacksonville Terminal Co. (Fla.), 
27 So. Rep., 225.) 

Authorities need not be multiplied. The principle is plain in statement and 
application. Congress may control the carrier and the shipment when inter- 
state, but not otherwise. When the carrier is performing service within the 
State in transporting passengers and freight within the State, and when the 
-employees are rendering services in connection therewith within the State, the 
jurisdiction of State law thereover is just as exclusive as is the power of Con- 
grss over the business when moving 44 between " the States. 

In the exercise of the police power the States may do many things which 
indirectly affect interstate commerce. They may provide for examination of 
employees as to fitness for position; license locomotive engineers; regulate 
stoppage of trains — speed of trains through cities, and regulate transportation 
of live stock. These are some of the many instances illustrated by the cases of 
Smith v. Alabama, 124 U. S., 465 ; Nashville, etc., R. Co. v. Alabama; 128 U. S., 
V6; M., K. & T. Ry. Co. v. Haber, 169 XL S., 61$ \ Lakfe Stare*, fete.,^ do. v. Ohio, 
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.177 U. S., 285; Gladson v. Minnesota, 166 U. S., 427; Crutchett t\ Kentucky, 141 
U. S., 61. 

And even a State statute forbidding the carrier to make any contract limiting 
its common-law liability is held, in Chicago, etc, R. Co. v. Solan (169 U. S., 133), 
not to contravene the Federal power to regulate interstate commerce, the court 
pertinently observing (p. 137) : 

" Railroad corporations, like all other corporations and persons doing business 
within the territorial jurisdiction of a State, are subject to its law. It is in the 
law of the State that provisions are to be found concerning the rights and duties 
of common carriers of persons or of goods, and the measures by which injuries 
resulting from their failure to perform their obligations may be prevented or 
redressed. Persons traveling on interstate trains are as much entitled, while 
within a State, to the protection of that State as those who travel on domestic 
trains. A carrier exercising his calling within a particular State, although en- 
gaged in the business of interstate commerce, is answerable, according to the 
law of the State, for acts of nonfeasance or of misfeasance committed within its 
limits. If he fails to deliver goods to the proper consignee at the right time and 
place, or if by negligence in transportation he inflicts injury upon the p'erson of 
a passenger brought from another State, the right of action for the consequent 
damage is given by«the local law. It is equally within the power of the State 
to prescribe the safeguards and precautions foreseen to be necessary and proper 
to prevent by anticipation those wrongs and injuries which, after they have been 
inflicted, the State has the power to redress and to punish. The rules pre- 
scribed for the construction of railroads and for their management and opera- 
tion, designed to protect persons and property otherwise endangered by their 
use, are strictly within the scope of the local law. They are not, in themselves, 
regulations of interstate commerce, although they control in some degree the, 
conduct and the liability of those engaged in such commerce. So long as Con- 
gress has not legislated upon the particular subject they are rather to be re- 
garded as legislation in aid of such commerce and as a rightful exercise of the 
police power of the State to regulate the relative rights and duties of all persons 
and corporations within its limits. 

" Such are the grounds upon which it has been held to be within the power of 
the State to require the engineers and other persons engaged in the driving or 
management of all railroad trains passing through the State to submit to an 
examination by a local board as to their fitness for their positions, or to pre- 
scribe the mode of heating passenger cars in such trains. ( Smith v. Alabama, 124 
U. S., 465 ; Nashville, etc., Railway v. Alabama, 128 U. S., 96 ; New York, New 
Haven and Hartford Railroad v. New York, 165 U. S., 628. See also Western 
Union Telegraph Company v. James, 162 U. S., 650 ; Hennington v. Georgia, 163 
U. S., 299; Gladson v. Minnesota, 100 U. S., 427.) 

" The statute now in question, so far as it concerns liability for injuries hap- 
jjening within the State of Iowa — which is the only matter presented for decision 
in this case — clearly comes within the same principles. It is in no just sense 
a regulation of commerce. It does not undertake to impose any tax upon the 
company, or to restrict the persons or things to be carried, or to regulate the 
rate of tolls, fares, or freight. Its whole object and effect are to make it more 
sure that railroad companies shall perform the duty resting upon them by virtue 
of their employment as common carriers, to use the utmost care and diligence in 
the transportation of passengers and goods." 

Manifestly a freight train composed of cars, some of which are loaded with 
goods to be transported only within the State, and other cars loaded with goods 
to be transported out of the State, presents a case of concurrent jurisdiction as 
well as a condition which may and does frequently happen. The whole train is 
not thereby devoted to interstate commerce. Under such conditions and in re- f 
spect of injuries to employees, where would State jurisdiction end and Federal 
control begin? Is it not easy to see that conflict of jurisdiction, through con- 
flicting statutes, may readily obtain? The coupling or uncoupling of cars loaded 
with articles to be transported only within the State may cause the employee's 
injury- Certainly that injury would be the subject of State law and remedy. 
It is hence plain that to put in operation both State and Federal laws in the 
same jurisdiction and covering a multitude and variety of cases would not be 
wise. It is precisely a case where uniformity of State law is desirable, but 
where such uniformity can not be accomplished solely through Federal legisla- 
tion. 

This subject is concisely and clearly treated in Judson on Interstate Com- 
merce, section 21 et seq., with full citation of authorities. 

lcc—06 11 
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ADDITIONAL STATEMENT OF H. R. FULLER. 

Mr. Fi;iler. Mr. Chairman, I will first answer what has been said 
this morning, in view of i he fact that it is fresher in our minds. Mr. 
Newcomb said that it was harder to maintain discipline among rail- 
road men in the United States. I do not know, if that is true, what 
reason he gives for it. He did not seem to give any. As a rule I 
think the employees on railroads in the United States believe just as 
much in discipline and adhere to it as much as those in other coun- 
tries. Perhaps he speaks upon the ground that in a large number of 
these other countries which have passed this bind of legislation, and 
in which there are fewer accidents, the railroads are operated and 
controlled by the government, and I do not think that he or the road 
he represents would want government ownership j ust for the purpose 
of being better able to control their men. ♦ 

He said, upon being asked a question, that increased rates meant 
reduced earnings. Well, I do not catch his line <>f reasoning. If 
that is true, without desiring to take sides before this committee one 
way or the other on the question, I would like to ask why these thou- 
sands and thousands of petitions came in here protesting against the 
passage of the rate bill because it conferred the power on a Govern- 
ment tribunal to regulate railroad rates? It was claimed by the 
roads that it would cause a reduction in races, that the tendency 
wherever those powers have been conferred has been to reduce rates, 
and that consequently their earnings would be decreased, and their 
employees would have to suffer in the way of a reduction in wages. 

Mr. Newcomb quotes the Interstate Commerce Commission's report 
to show that accidents have been reduced in number. That is true 
as to certain things. As a result of automatic couplers there are 
fewer men being killed and injured by coupling cars. Fewer men 
are being killed as the result of having grab irons on cars, and there 
are fewer men being killed as the result of having a standard height 
of drawbars. 

But what is the cause of this? It was said here yesterday that the 
railroads needed no spur to make them throw safeguards around 
their employees. I say to you, Mr. Chairman and members of this 
committee, that our experience has been that the railtoads do not only 
need the spur of legislation to throw safeguards around their em- 
ployees, but they need in addition to that the whip of enforcement of 
that legislation. Such is the history of all of that legislation. The 
same roads that are here to-day protesting against the passage of this 
legislation were here thirteen years ago protesting against the passage 
t of the safety-appliance law. They said it was not necessary, but 
Congress thought it was. 

Mr. Newcomb failed to say, in quoting the report of the Interstate 
Commerce Commission, that the cause 01 this reduction in the number 
of injuries and deaths was a law of Congress, a law right along the 
lines of this legislation, a law for the purpose of protecting life and 
limb, and that is what this legislation means, because that has been 
its history wherever it has been enacted. 

So much, too, for the argument of Congress taking action in regard 

to this question. Mr. Redfern, who has just spoken, has not contra- 

clicted the statement that I made yesterday, that this great benevolent 
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corporation, the Pennsylvania Railroad, was paying superannuation 
benefits to its employees out of their own money, yet the reports of 
these payments as heralded in the papers throughout the country 
give the railroad company credit for it. He did not dispute the state- 
ment that I made that this money that went to pay those benefits came 
out of the fund that the men themselves had contributed. And I want 
you to mark his language. He says the money that goes to pay that 
superannuation benefit is taken out of the "surplus" of the relief 
fund, which was originally intended to pay for injuries, and so forth. 

If there is a surplus in the relief fund — and he has so stated, be- 
cause he said that they paid money out of it — why the necessity for 
this great promise to pay that we have heard so much about? 

Mr. Chairman, there has been some argument here against this 
legislation because it meant Federal control. One gentleman has 
attempted to interpret my language of yesterday as meaning that our 
object was, in asking this legislation, to take control wholly away 
from the States. I want to say that my language could not be pos- 
sibly so interpreted by anyone who watched what I said. I said, in 
answer to a statement by Representative Brantley, that if Congress 
passed this law I thought we would follow the same policy as we did 
with regard to the safety-appliance law, which was that we took it 
word for word and went to the State legislatures and asked them to 
enact the same law for the purpose of uniformity. And I believe 
that this legislation will be an example for the States to follow the 
same as they are following the safety-appliance law. 

As regards States rights, I am a thorough believer in it, and the 
men I represent believe thoroughly in it. I believe that many of our 
liberties depend upon States rights. But, as I said yesterday, it was 
not a theory, but a condition, that confronted us. We see all around 
us on every other question Congress either taking or trying to take 
control. Take this matter of rate legislation. I believe you will 
bear me out when I say that so far as the powers of Congress are con- 
cerned, under the grant of the Constitution to regulate interstate 
commerce, you have gone the limit. There were only six votes in 
the House of Representatives against it, making practically a unani- 
mous vote. And if I properly interpret the speeches of the men who 
voted against it, not one of them voted against it because it pretended 
to put power into the Federal courts — that it proposed to take j^ower 
away from the State courts. Those who oppose this bill oiy&ccount 
of its giving power to the Federal courts are not consistent in their 
actions on the rate bill. There are many States which have commis- 
sions which have the power to fix rates; but that was not thought by 
Congress to be sufficient. Congress thought it best, in addition to 
that State legislation, to exercise its own powers: Why can Congress 
not do the same with regard to the question of liability ? 

I say it is a poor rule that does not work both ways, and I would 
be the last man to want legislation here which would take away from 
the railroad employees in any State anything that they have now got, 
by law ; and I say that if legislation is to be passed here which means 
to strip them of their protection in their own State, we do not want it. 

Mr. Palmer. Are you in favor of the rate bill ? 

Mr. Fuller. I am not discussing that now. If that were a ques- 
tion properly before the committee, I would be glad to express my 
views. 
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Mr. Palmer. I would like to have your views on that. 

Mr. Fuller. I think, with all due respect to the gentleman, that 
his question is a little out of order. 

Mr. Palmer. I just want to see where your argument leads to. 

Mr. Fuller. Well, I have convictions on that personally, and so 
have the men I represent 

Mr. Palmer. That is what I was trying to get at — what your con- 
victions are. 

Mr. Tirrell. As a matter of fact, are not the conductors and engi- 
neers all opposed to this? 

Mr. Fuller. I think my answer to Mr. Palmer is a sufficient 
answer to that question. 

My only object in mentioning the; rate question here was because it 
enabled me to show some of the inconsistencies of men who are op- 
posed to this bill. 

The Chairman. Does your illustration bear out your argument? 

Mr. Fuller. I will have to leave that to the committee. 

The Chairman. You say that Congress has legislated and the 
States have legislated in reference to this rate question. Neither 
one can regulate in reference to the other's rates — that is, the State 
can not regulate in reference to the interstate-commerce rates and 
Congress can not legislate in reference to rates within the States? 
They are both separate and distinct powers? 

Mr. Fuller. Yes, sir ; and the same will be true with regard to this 
question if Congress passes this bill. 

The Chairman. They are both separate and distinct powers, and 
entirely different from your argument on that? 

Mr. Fuller. But I will say this : The Supreme Court has held on 
different occasions # that the State can pass legislation which even 
affects interstate commerce, and it controls so long as Congress has 
not acted. But the moment Congress acts, then the law of Congress 
supersedes the State law. 

Mr. Pe^arre. Only within the limits of that particular State? 

Mr. Fuller. Certainly; only within the limits of that particular 
State. Now, there is another thing that I can illustrate, I think, 
plainly, on account of the actions of our friends on the other side 
with reference to other legislation before Congress. 

We were told here yesterday by Mr. Bond that they wanted their 
employees to get all there was in it. Now, we have heard that story 
before, and we have heard it under different conditions from those 
under which we heard it here. It has not been very many months 
since these very fellows who are here opposing this legislation in the 
interest of the " dear public " — because they say that the public has 
got to bear the burden eventually — called their employees into their 
offices and they patted them on the back and said : " Now, here is 
some legislation that is proposed, and it is dangerous to our interests." 
The general manager says : "Now, you know I have always been your 
friend. I believe in good wages." That may be true. He does. 
He says: 

I believe in good wages for you men, and, by George, I want good wages 
myself, and if this legislation is passed it simply means this, that I have got to 
take a reduction in wages, and I am compelled to reduce your wages, some- 
thing that I do not want to do. There is one thing above all others that we 
railroad officials want, a,nd that is to look well after our employees, to «*» 
that they get what is right 



LIABILITY OF COMMON CABEIEBS. 161 

Now, then, on the strength of that statement men have been in- 
fluenced to do things that these managers wanted them to do. They 
petitioned Congress against that legislation and tried to prevent its 
passage, and now they are getting their pay for it in the form of 
opposition to their employers' liability bill. It was admitted by the 
representatives of the roads opposing this bill that the public would 
have to pay the expense, yet they do not want their employees to 
have the benefit of this legislation. " Consistency, thou art a jewel." 

Mr. Pearre. Was that the opinion of the Brotherhood of Railroad 
Engineers when they passed their resolution against the rate bill? 

Mr. Fuller. I am not saying what particular legislation. I think 
the men who are opposing this bill know to what legislation I refer. 

Every railroad officer who has come before this committee and 
every officer who went before the Senate committee on this question 
during the recess was opposed to this legislation, even though they 
admitted that it benefited their employees. They opposed it oecause 
they thought it was unfair to the public ; yet they told their employ- 
ees only a short time ago that they wanted them to have all they 
could get. Now, I ask them to show their consistency. 

Mr. Bond stated yesterday that men were permitted to retain their 
death insurance in the relief departments after they had left the 
employ of the railroads. While this may be true as to the Baltimore 
and Ohio Railroad, it is not true of other companies which he repre- 
sented. The application for membership in the Pennsylvania Rail- 
road relief department contains this language : 

I also agree that any untrue or fraudulent statement made by me to the 
medical examiner, or any concealment of facts in this application, or resigna- 
tion from the service of the said company, or my being relieved from employ- 
ment and pay therein at the pleasure of the company or its proper officers, shall 
forfeit my membership in the aforesaid relief fund and all benefits, rights, or 
equities arising therefrom. 

The application of the Philadelphia and Reading relief contains 
this provision : 

I do hereby further acknowledge, consent, and agree that any untrue or 
fraudulent statements made by me to the medical examiner, or any conceal- 
ment of facts in this application, or my resignation from the service of said 
company, my employer, or from any of the associated companies, or my being 
relieved from employment and pay therein at the pleasure of the said com- ■- 
panies or any of them, or their proper officers, shall, except as otherwise pro- 
vided in the regulations, forfeit my membership in the said association and 
all benefits, rights, and equities arising therefrom. 

Now, as to the regulations, I read from page 16 of the " Regulations 
governing the Philadelphia and Reading Relief Association." 

19. A person's membership in the association shall, except as hereinafter 
provided, cease as soon as he voluntarily leaves the service of that one or 
more of the associated companies by which he is employed or is " furloughed," 
" suspended," " relieved," or " discharged " therefrom. But the transfer of a 
member from the service of one of the associated companies to another thereof 
shall not operate so as to determine his membership in the association. 

Membership may, however, be retained during absence from such service by 
reason of " furlough " or " suspension " for a period not longer than nine months 
under the following conditions : 

Membership shall cease unless the member shall return to service or duty at 
or before the expiration of such period, or upon recovery from disability then 
existing which shall have commenced during time contributed for in advance. 

Mr. Pearre. Have they any pension system oxv V5a»X» tc«^ fta i«^ 
know? 
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Mr. Fuller. I have not looked into that. I do not think they 
have. I would not state positively, though. 

Mr. Pearre. The reason I made the inquiry was that the statement 
was made that the Pennsylvania Railroad had a pension system and 
a relief department. I just wanted to know whether the Reading 
has a pension department. 

Mr. Fuller. I do not understand that they have. Mr. Bond 
stated that more than half of the payments from the relief depart- 
ment were for sick benefits or minor accidents. There is no necessity 
for the railroad company operating a sick-benefit fund for its em- 
ployees, for they have already sick benefits which they are carrying 
m their labor organizations, and there are lots of fraternal societies 
in which they can carry a sick benefit, and they would much rather 
carry the sick benefit in an organization in which their voice and 
vote count for something, something which they are denied in the 
relief department. Mr. Bond also stated that the benefit insurance 
'furnished through the relief department is cheaper than any other to 
the employee. This is not true, but, on the other hand, it is dearer. 
It is dearer than the insurance in both the old-line companies and the 
labor organizations of the employees. And in this connection I wish 
to call the attention of the committee to an article embodied in the 
papers I submitted yesterday, prepared by Mr. C. H. Salmons, editor 
of the Brotherhood of Locomotive Engineers' Journal, which shows 
a comparison of the different kinds of insurance mentioned and which 
shows that the relief insurance is the highest of the three. 

Mr. Bond also stated, I believe, that the greater number of cases in 
which benefits were paid from the relief fund were either sick bene- 
fits or expenses for accidents for which the men could not recover in 
the courts. If it is true, as stated by him, that the company would 
not be legally liable in these cases, why, may I ask, do they require 
the employee to release them from liability before they will pay him 
relief benefits in this class of cases? This they do. 

Mr. Tirrell. Did he not state that the accidents were so small in 
character that the amounts that the lawyers would get would be 
practically all there was in the cases, so that it was not advisable for 
them to bring suit, and they would get more out of it by making a 
settlement if they had no action whatever? 

Mr. Fuller. I think that the proper authority to determine how 
much a man is to get or is entitled to for an injury should rather be 
the court than the attorney for the railroad which injured him — and 
many times through gross negligence. 

I wish also to call attention to the fact that my claim that the em- 
ployees contribute over 80 per cent of the money that goes to make 
up the relief fund stands uncontradicted ; and it was not due to any 
oversight on the part of Mr. Bond that it was uncontradicted, for I 
asked him the question " What per cent of the money that goes to 
make up these funds is contributed by the companies? " to which 
his answer was that he could not say. 

Mr. Smith. I understood Mr. Bond to make the statement that the 

receipts into that fund there named were about $3,500,000, and that 

of that sum the railroad companies contributed about $426,000. Now, 

I understood him to make that statement. I remember the incident 

of your asking him that question and of his saying he was not able to 
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answer; but previous to that he had made the statement that I have 
just recited, as I remember it. 

Mr. Fuller. Well, it may be true. I have not looked up those 
figures. 

Mr. Smith. Those companies would then contribute about 14 per 
cent. 

Mr. Fuller. Fourteen per cent? 

Mr. Smith. Yes, sir. 

Mr. Fuller. That is still less than my figures. I thank you for 
the suggestion. It makes the tail smaller and the dog bigger, but 
still the tail wags the dog. 

Mr. Bond said that the employees were anxious to join these relief 
departments, and cited as an argument the fact that some men had 
taken out more insurance in the relief departments than they were 
required to. The best answer to this is that according to his own 
statement the roads operating 80 per cent of the mileage in the coun- 
try do not have these departments, and I believe they would have 
them if the men would agree to them. Attempts have bfeen made 
by several of the big roads to force these relief departments upon 
their employees, and the employees have resented it, and they were 
not established. Some of the roads then submitted the question to a 
vote of the employees, and the result was that a very large majority 
voted against tne proposition. 

Mr. Bond also stated, if I understood him aright, that the men did 
not bind their heirs in these contracts. The application for member- 
ship in the Chicago, Burlington and Quincy Railroad relief contains 
this language : 

I also agree, * * * in the event of my death, no part of said death 
benefit or unpaid disability benefit shall be due or payable unless and until 
good and sufficient releases shall be delivered to the superintendent of said 
relief department of all claims against said relief department, as well as against 
said company, and all other companies associated therewith as aforesaid, arising 
from or growing out of my death, said releases having been duly executed by 
all who might legally assert such claim. 

The Pennsylvania Railroad relief contract contains this provision : 

And I agree that the acceptance of benefits from the said relief fund for 
injury or death shall operate as a release of all claims for damages against 
said company arising from such injury or death which could be made by or 
through me, and that I or my legal representatives will execute such further 
instrument as may be necessary formally to evidence such acquittance. 

The Baltimore and Ohio relief contract contains this provision : 

I further agree that the bringing of such a suit by me, my beneficiary, or legal 
representative, or for the use of my beneficiary alone, or with others, or the 
payment by any of the companies aforesaid of damages for such injury or 
death recovered in any suit or determined by a compromise or any costs in- 
curred therein shall operate as a release in full to the relief department of all 
claims by reason of membership therein. 

We submit that from a competitive standpoint the roads operating 
these relief departments have an advantage over those who do not, 
simply because they do not have to answer in damages for their 
negligence in full — only 20 per cent or less, about 14 per cent, as 
compared to what other roads do. 

The tendency now is, as expressed in the rate bill, to prevent dis- 
criminations and put all interests on an equal footing. Why not con- 
tinue that policy with regard to this question 
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Mr. Chairman and gentlemen, a general manager of a railroad — 
I do not care about mentioning his name — told me that his road was 
at a disadvantage on account of these relief associations. He said, 
" We have got to go into the courts and answer for every man that 
is injured, which the courts hold us liable for, and the companies 
who operate relief departments do not have to do that, and we are at 
a disadvantage." This is plain to every man, without testimony 
from a railroad official. 

Mr. Harris spoke of the " ambulance chasers," meaning lawyers 
who prosecute damage suits against railroads. I do not think lawyers 
need any defense. They are generally able to defend themselves, 
but I believe these lawyers that they have termed " ambulance 
chasers " compare favorably with that class of men and agents whom 
the companies send to the sick bed of the injured employee to get 
from him a contract of release before he has fully recovered from the 
effect of the anaesthetic that was administered to permit of an opera- 
tion to in part repair the damage they have done him through their 
gross negligence. And they compare favorably with the fellow who 
chases the poor widow whose tears are not yet dry for the purpose 
of securing a release from liability for the gross negligence which 
took from her and her family their only means of support. 

They sa}' that this is class legislation, because it only applies to 
railroads. In the consideration of this question Congress is limited 
in its power to interstate commerce, and it therefore can not legislate 
as to other classes of employment. But, Mr. Chairman, this is the 
old story repeated. It is like the story of the Arkansas traveler. 
The opponents of this legislation are either opposing it because it is 
not broad enough or because it is too broad. If you made it broader 
and tried to extend it to other conditions of employment, they would 
undoubtedly raise a constitutional point on you and say that it was 
too broad. So it does not matter what kind of legislation we want 
we always meet the argument that it is either too broad or too narrow. 

And as to the constitutionality of this bill there can be no doubt* 
Congress has already legislated with regard to the safety of employees 
on railroads, because or the fact that they were engaged in moving 
interstate commerce, and in that law, Mr. Chairman, Congress abol- 
ishedj in words as plain as could be expressed in the English lan- 
guage, the doctrine of assumption of risk when the company violated 
the provisions of that law. The constitutionality of that provision 
lias, I believe, only been raised once. That was in K. C, M. and B. R. 
Co. v. Flippo (35 Am. and Eng. R. R. Cases (N. C), 486), and the 
supreme court of Alabama held it to be valid. 

Cases in which that provision was involved have been brought be- 
fore the Supreme Court of the United States and adjudicated, and 
with the one exception already cited there has never been a railroad 
lawyer who has raised the point of unconstitutionality against it. 
As to the unconstitutionality of the law because it reads that it shall 
apply to the carrier because it is engaged in interstate commerce, we 
have two precedents to go by. The national arbitration law of 1898 
applies to the carrier engaged in interstate commerce, and the amend- 
ment to the safety-appliance law of 1903 applies in specific terms to 
the common carrier which is engaged in interstate commerce. 

It is too late to now raise the question that an injury to an employee 
on a railroad, simply because it is engaged m mteYsfcate eoYMKverce^ can 
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not be properly termed " regulation," within the meaning of the Con- 
stitution. Congress has already legislated on that question. The 
national safety-appliance law makes the railroad liable for injuries 
to employees. The very title of that law reads: "An act to promote 
the safety of employees * * * upon railroads." As construed 
by the Supreme Court in the Johnson case, the purpose of that act 
was to " promote the safety " of the lives and limbs of employees ; and 
this is one of the purposes" of House bill No. 239. Indeed, it could be 
appropriately entitled "A bill to promote the safety of employees on 
railroads." 

Article I, section 8, of the Constitution provides that — 

Thie Congress shall have the power * * * to regulate commerce with for- 
eign nations and among the several States. 

The same section provides that — 

Congress shall have the power to make all laws which shall be necessary for 
carrying into execution these powers. 

In Gibbons v. Qgden (9 Wheat., 1), Chief Justice Marshall, in 
speaking of this power, said : 

This power, like all others vested in Congress, is complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations other than are 
prescribed in the Constitution. 

We contend that Congress has just as much authority to legislate 
on this question, so far as it applies to a railroad engaged in interstate 
commerce, as has one of the States the authority to make an intrastate 
railroad liable to its employees. In the opinion above quoted Chief 
Justice Marshall said : 

If, as has always been understood, the sovereignty of Congress, though lim- 
ited to specified objects, is plenary as to those objects, the power over com- 
merce with foreign nations and among the several States is vested in Congress 
as absolutely as it would be in a single government having in its constitution 
the same restrictions on the exercise of the power as are found in the Constitu- 
tion of the United States. 

In his concurring opinion in the case above cited, Mr. Justice John- 
son stated : 

* * * It follows that the power must be exclusive ; it can reside but in one 
potentate, and hence the grant of this power carries with it the whole subject, 
leaving nothing for the State to act upon. * * * The subject, the vehicle, 
the agent, and their various operations become the ba?e of commercial regula- 
tion. 

Is not the employee one of the agents through which interstate 
commerce is transported ? 

If Congress can legislate as to seamen, their conditions of employ- 
ment, and the like, because they are engaged in interstate or foreign 
commerce — and it will not be denied that it has so legislated—why 
can it not legislate as to railroad employees who are engaged in the 
transportation of interstate commerce ? In the case of Gibbons v. 
Ogden, above quoted, Justice Johnson said : 

Shipbuilding, the carrying trade, and propagation of seamen are such vital 
agents of commercial prosperity that the nation which could not legislate over 
these subjects would not possess power to regulate commerce. 

In the Civil Rights cases (109 U. S., 3, 18) the Supreme Court 
said that in the regulation of commerce among the States — 

Congress has the power to pass laws for regulating tn^ ^\^\^cX.^ «^*Ss&s&. Va. 
every detail, and the conduct and transactions ot \\\&yvV<\xjl3A» Va. t«s>\>^\. ^k«^». 
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In Railroad Company v. Baugh (149 U. S., 368) the Supreme 
Court said : 

The lines of this very plaintiff in error extend into half a dozen or more 
States, and its trains are largely employed in interstate commerce. As it 
passes from State to State, must the rights, obligations, and duties* subsisting 
between it and its employees change at every State line? If to a train running 
from Baltimore to Chicago it should, within the limits of the State of Ohio, 
attach a car for a distance only within that State, ought the law controlling the 
relation of a brakeman on that car to the company to be different from that 
subsisting between the brakeman on the through cars and the company? * * * 
It is obvious that the relations between the company and employee are not in 
any sense of the term local in character, but one of a general nature. 

In the qase of In re Rahrer (140 U. S., 545, 562) we find this ex- 
pression : 

The framers of the Constitution never intended that the legislative power of 
the nation should find itself incapable of disposing of a subject-matter specifically 
submitted to its charge. 

The general principles applicable to the subject were laid down in 
the great case of McCulloch v. Maryland (4 Wheat., 316, 421, 423). 
These are: 

The sound construction of the Constitution must allow to the National Legis- 
lature that discretion, with respect to the means by which the powers it con- 
fers are to be carried into execution, which will enable that body to perform 
the high duties assigned to it in the manner most beneficial to the people. 
Let the end be legitimate; let it be within the scope of the Constitution, and 
all means which are appropriate, which are plainly adapted to that end, 
which are not prohibited, but consistent with the letter and spirit of the Con- 
stitution, * * * where the law is not prohibitive and is really calculated 
to effect any of the objects intrusted to the Government, to undertake to in- 
quire into the degree of its necessity would be to pass the line which circum- 
scribes the judicial department and to tread on legislative ground. This court 
disclaims all pretentions to such a power. 

In the case of Reid w Colorado (187 U. S., 137, 153) the Chief 
Justice, delivering the opinion of the court, said : 

The principle is universal that legislation, whether by Congress or by a State, 
must be taken to be valid, unless the contrary is made clearly to appear. 

Mr. Bond stated, and it has also been stated here this morning, 
that to permit employees to recover when they were guilty of negli- 
gence would encourage carelessness among them — and they take par- 
ticular pains not to quote the language of this bill — and I wonder that 
lawyers would attempt to make a committee of lawyers believe 
that this bill entirely abolishes the doctrine of contributory negli- 
gence. 

The doctrine is there just as firmly as it ever was. But this rule, 
according to our amendment, and even without it, meant that the 
employer who was guilty of gross negligence should no longer go 
scot-free, under the rule. This provision, Mr. Chairman, simply says 
that if the employee is guilty of only slight negligence — and not only 
that, it does not stop there, but the employer has got to be guilty 
of gross negligence — he may recover. There is no better argument 
for the passage of this bill, as we have proposed to amend it, than 
the very argument that they submit here. If permitting an em- 
ployee to recover if he is guilty of slight negligence, although hold- 
ing him to a strict accountability for that negligence, which this bill 
does — if that, in that mild form, will encourage negligence, I ask 
them why would not a law like the rule of to-day .> which frees the 
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employer from gross negligence, encourage him in his gross negli- 
gence; and I repeat what I said yesterday, that to society, the man 
who is guilty of gross negligence is the worst man of the two. 

All that we ask is that the employer shall respond to the extent of 
his gross negligence, and we are willing to answer for our slight negli- 
gence. 

Mr. Palmer. Now, you have been a practical railroad man, as I 
understand it, and you understand this question. Do you know of 
any railroad company that does not exercise the utmost possible care 
to take care of their passengers and property ? 

Mr. Fuller. I say that there is a great deal more care taken to 
protect passengers; and I believe that the very reason, or one of the 
great controlling reasons, for that great precaution is the fact that 
the company has not only got to answer for gross negligence if it in- 
jures them, but even for slight negligence. 

Mr. Palmer. Please just answer the question that I asked you. 

Mr. Fuller. I am endeavoring to do so. 

Mr. Palmer. Where is the company ? What company ? 

Mr. Fuller. I was coming to that. I say to you, if you please, 
take the reports of the Interstate Commerce Commission, which are 
based upon the reports of its inspectors that go all over this country 
and inspect the equipment of these railroads, and they will show you 
that so far as passenger cars are concerned, the percentage of defects 
is, I believe, about 5 per cent, while, on the other hand, in the freight 
equipment, with which the employees have got to work, and to whom 
under the present rule they have not to answer in damages, some 20 
or 30 per cent of the cars are defective. A man gets on a sleeping 
car. The company sees to it that the train which carries that human 
freight, for which it is responsible, is taken over the road in com- 
pliance with the laws of Congress. Every air-brake car in that train 
is kept up as good as it possibly can be, and it is operated and that 
train is controlled, in accordance with the law, by the engineer, with 
his air brakes, from the valve in the cab ; while bn the other hand, 
the freight trains to-day, notwithstanding the fact that Congress says 
they shall be controlled by the engineer, are being controlled down 
the grades of this country by hand brakes, and men are being 
knocked off the trains and killea as a result of it. And I want to say 
to you that there are no more flagrant violators of that provision and 
other provisions of the safety-appliance- law than the companies 
which were represented here yesterday by Mr. Bond, especially the 
Pennsylvania Railroad and the Baltimore and Ohio Railroad. 

Mr. Chairman, if the reports of the^safety-appliance inspectors of 
the Interstate Commerce Commission were consulted, you would find 
that these particular roads are the worst violators of the law, and I 
do not know of an instance wherein the Pennsylvania Railroad has 
ever been prosecuted for one of those violations. The Pennsylvania 
Railroad does not only need legislation for the protection of both 
passengers and employees on its lines, but it also needs enforcement 
of that legislation. Take the great accident that happened at Har- 
risburg on the 11th of last May, in which over 100 were killed and 
injured. I say to you as a practical railroad man that if the Penn- 
sylvania Railroad had operated every air-brake car they had in that 
train that loss of life and limb would have been prevented. B\it thss^ 
did not. And yet they say they do not need axv^j s^w* «t *0&fc,\«w\ 
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Mr. Chairman, until Congress said they should put air brakes on 
these cars and control the speed of trains by them they would not do 
it; and it is one of the hardest fights we ever had now to get them to 
do it after the law is in effect — and they will not do it. 

Mr. Henry. Why are they not prosecuted? 

Mr. Fuller. That is something I have not been able to find out. 

Mr. Henry. Whose duty is it? Does the Attorney-General refuse 
to direct that prosecution ? 

Mr. Fuller. I do not know that he does. 

Mr. Henry. Have you called his attention to these matters? 

Mr. Fuller. I say this : That the Interstate Commerce Commission 
is clothed with the authority, and money is being appropriated every 
year to employ inspectors to go over the country and report violations 
of this law, and I know that there have been repeated violations by 
the Pennsylvania Railroad reported to the Commission. I pre- 
sented to the House Committee on Interstate and Foreign Commerce 
two or three year? ago copies of bulletins over the signatures of the 
officials of these two roads, in which they instructed the men to con- 
trol the speed of those trains by hand, years after Congress had said 
that they should be controlled by the air brakes. 

Mr. Pearre. Could not* one of these inspectors go to a United States 
commissioner, or could not any individual do that, and swear out a 
warrant before a United States commissioner ? 

Mr. Fuller. I want to say this in answer to that question, so that 
you will understand it thoroughly. 

Mr. Pearre. Yes. 

Mr. Fuller. The law says that the United States district attorney 
shall, upon receipt of evidence of a violation of this law, bring suit 
in the district in which the violation occurs. The law also says that 
it shall be the duty of the Interstate Commerce Commission to file 
all evidence of violations that may come to its notice with the various 
district attorneys, and the district attorney in the district is required 
to bring suit. 

Mr. Henry. You mean to bring suits or to institute prosecutions? 

Mr. Fuller. To institute prosecutions under the law. 

Mr. Henry. I wanted to be sure just what you meant about that. 
What is the penalty under that law ? 

Mr. Fuller. One hundred dollars fine in each instance. 

Mr. Pearre. Then the United States attorneys have failed in their 
duty in not calling the attention of the United States grand juries in 
the different districts to these violations? 

Mr. Fuller. There is somebody to blame; and these roads, espe- 
cially the Pennsylvania Railroad, seem to be immune from the law 
of Congress with regard to safety appliances. 

Mr. Gillett. Have not lots of suits been commenced in such cases 
to recover this $100, and have not those suits been successful ? 

Mr. Fuller. Yes ; but I do not know of any against the Pennsyl- 
vania Railroad, yet it is one of the worst violators of the law. 

Mr. Gillett. I know there have been suits in various parts of the 
country where they have failed to use cars properly equipped with 
the safety appliances. 

Mr. Fuller. Yes, sir; and there is no better evidence than that 
that it needs a law to make them throw safeguards around their em- 
ployees. 
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Mr. Gillett. Can the Government institute a suit ? 

Mr. Fuller. Yes, sir. 

Mr. Parker. Can an informer institute a suit ? 

Mr. Fuller. How is that ? 

Mr. Parker. Can a man bring a suit as an informer and get half 
of the penalty ? 

Mr. Fuller. No, sir; I do not think so. The law says that the 
district attorney shall prosecute on evidence submitted to him, if in 
his judgment, of course, it is proper. It does not matter who submits 
it. 

Mr. Palmer. What is the good of having inspectors if there is no 
report of the inspector or prosecution of anybody ? 

Mr. Fuller. There are lots of them; but I say that these roads, 
especially the Pennsylvania Railroad, seem to be immune. 

Mr. Palmer. Now, I am only asking this for information. Has 
not the Pennsylvania Railroad put the system of air brakes or safety 
appliances into operation on all their trains ? 

Mr. Fuller, ^o, sir; they are not complying with the law. 

Mr. Palmer. Can you name a case anywhere where the Pennsyl- 
vania Railroad is running a freight train or a passenger train that 
has pot safety appliances on it? 

Mr. Fuller. I can not say that I can name any particular train 
which they are running without safety appliances. I might answer 
the question were it put in this way : Do I know of any place on that 
road where they are not complying with the law in regard to safety 
appliances? 

Mr. Palmer. On that there would be a difference of opinion. You 
might think they are not complying with the law, and they might 
think they are complying with the law. 

Mr. Fuller. The law says this, that they shall have a sufficient 
number of air brakes in a train to enable the engineer to control its 
speed from the locomotive without the use of hand brakes. 

Mr. Pearre. Has it not been amended since then? 

Mr. Fuller. Then it follows that up by saying in an amendment 
that there shall be at least 50 per cent of the cars in that train 
equipped with % air brakes and operated. But even with or without 
the 50 per cent provision in there, the duty upon the carrier is to con- 
trol the speed of that train by air brakes. Now, as to whether they 
are violating the law or not, I have stated the law in effect to you. 
Here are the facts. I have letters which I have received within the 
last week stating that at different points along the Pennsylvania 
Railroad the men are required to-day to control the speed of trains 
by hand. It can not be said that it is an impossibility to control 
them by air brakes, because, as I have already said, the large passen- 
ger trains they take down those mountains are controlled by air 
brakes, and if these other trains were loaded with freight that they 
were responsible for — human freight that if they injured they were 
required to make compensation to — those trains would be so con- 
trolled. 

Mr. Palmer. They have higher responsibility to the dead freight 
than the live freight, because they are insurers of the dead freight; 
so that there is nothing in that proposition. 

Mr. Pearre. They come pretty near being insurers of the live 
freight. 
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Mr. Palmer. The care which is exercised for the passengers goes 
to the benefit of the employees, does it not? 

Mr. Fuller. Oh, yes ; to the employees on passenger trains. 

Mr. Palmer. The brakeman and the conductor and the baggage 
master and the engineer and the fireman — they are all just as well 
protected as the passengers are by any regulations as to protection 
that the company makes on that subject? 

Mr. Fuller. Yes, sir ; as to air brakes. 

Mr. Palmer. My observation has been that railroad companies do 
not want accidents. They are very expensive. An accident that 
kills an employee may cost the company $50,000 in the destruction 
of property, and they are as anxious to avoid accidents as they possi- 
bly can be. 

Mr. Fuller. In answer to that first question I would say that it 
is true that employees on these passenger trains which are controlled 
down those mountains by air brakes get the benefit of that safety; 
but they are so few in number that they are merely a drop in the 
bucket compared with the number of employees employed by that 
company. Well, they are a little more than a drop in the bucket. 

Mr. Palmer. You say you have letters from the employees of the 
Pennsylvania Railroad saying that they use hand brakes yet. . But 
that does not answer the proposition that there is no train on the 
Pennsylvania Railroad or on any of these systems, from beginning to 
end, on which they have not these safety appliances. There may be 
an occasion where a brakeman would have to use a hand brake, but 
do you undertake to say that habitually there is any train running on 
which there is no air brake? 

Mr. Fuller. I want to emphasize the statement that it is a regular 
practice to handle those freight trains down those hills by hand 
brakes, and that the men are instructed in writing to so do. 

Now, it is true that they have some safety appliances on these 
trains, but what does that avail the employees unless they are put in 
use? 

Mr. Palmer. They have 50 per cent, that the law requires, of air 
brakes. 

Mr. Fuller. But the law says that the brakes shall be operated, 
and that the speed of the train shall be controlled from the locomo- 
tive, and it does not make any difference how many air brakes they 
have if they do not control the speed of the train from the engine. 
It is a violation of the law. 

Mr. Palmer. I understand you now. I did not understand you 
before. They ought to so control the train, whether it takes one air 
brake or two, or every car in the train ? 

Mr. Smith. As a practical question, can they control the train on 
50 per cent of whose cars they have these appliances ? 

Mr. Fuller. It depends upon the grade. 

Mr. Smith. It depends upon the grade? 

Mr. Fuller. Yes, sir ; but every car should be equipped and oper- 
ated. Excuse me just a moment. I said that if the Pennsylvania 
Railroad had operated all the air-brake cars that it had in that 
freight train at Harrisburg which buckled, which in effect was 
elbowed out like that [indicating] onto another track where the 
passenger train ran into it, that accident would not have happened, 
and for this reason : They said they had half of the cars in the train 
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equipped with air brakes and operated, but there were more air 
brakes, so I understand, and they did not operate them. 

Mr. Gillett. Whose duty is it to place these air brakes in a con- 
dition so that they can be operated when the train is made up? 

Mr. Fuller. The men are supposed to do it if the companies want 
it done. 

Mr. Gillett. But whose duty is it to do it? 

Mr. Fuller. It is the duty of the men to do it, but if it is the 
policy of the company to not want it done, the men do not do it. 

Mr. Gillett. If the men did not put those appliances in a condi- 
tion so that they could be used, and then ran that train, whose fault 
was it? 

Mr. Fuller.. The air brakes are put into position to be operated in 
this way, according to the rules of the company. If the company 
says that only 25 per cent shall be operated, the men only put 25 per 
cent ahead, because if they lose time in switching out 50 per cent 
they are disciplined. If the company says 50 per cent, they put 50 
per cent ahead, and if under these conditions 75 per cent of the cars 
in the train are equipped with air brakes, but not operated, the men 
are not to blame, because they are not instructed to switch all of 
the air-brake cars ahead where they can be used. 

Now, I want to say this, that the Pennsylvania Kailroad, as I am 
informed on reliable authority, before that wreck at Harrisburg, 
had kept their air-brake instruction car out of use for a long time. 
That air-brake instruction car stood at Altoona for a long period 
without being used, and the men on the road were not familiar with 
the use of the air brake, simply because they had not been schooled in 
it by the company. It requires some schooling for a man to learn it. 
The theory of it is simple when a man once gets it into his head, 
but he should have instructions from a man who knows about it. 

Immediately after that wreck happened they issued instructions 
to use 65 per cent of air, so the papers say, and the papers say it 
was because of that accident that they wanted more air. They 
started then to establishing air-brake schools to instruct their men 
in the use of the air brakes, when thfey should have started to do that 
long before the law took effect, because Congress, when it passed the 
law, provided that the air-brake provision should not go into effect 
for five years, and they had plenty of time to do that with the em- 
ployees in their service, and it is proper that when a man comes 
into the service they should teach him how to handle this air. Ac- 
cording to the newspaper reports, a large percentage of the classes 
of men that they took into these air-brake schools after that acci- 
dent could not pass the examination. And I say to you that it is 
not a hard examination to pass when a man has had some one to 
teach him. 

Mr. Palmer. Who are the men who are instructed — the engineers ? 

Mr. Fuller. A company which does the thing properly sends some 
of its subordinate officers to the Westinghouse or some other air- 
brake plant for instructions. They go there and get schooled in the 
air-brake system, and then they come back and instruct the em- 
ployees* 

Mr. Palmer. Do they instruct the engineers or the brakemen, or 
both? 
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Mr. Fuller. All of them. They all have to handle the air. I 
will be glad to give the committee some newspaper clippings which 
bear out my statement with regard to the Harrisburg wreck. 

[Pittsburg Gazette, May 30, 1905.] 
APPLYING MORE AIR. 

An order has been made by the Pennsylvania Railroad increasing the cars 
that must be under control of air brakes from 50 to 60 per cent. The purpose 
is to avoid, if possible, the " buckling " of trains that has caused recent serious 
accidents. 

[Editorial— Harrisburg Telegraph, June 5, 1905.] 

AIR BRAKES ON FREIGHT CARS. 

With its usual promptness the Pennsylvania Railroad is taking precautions 
to prevent wrecks due to the " buckling " of freight trains. It will not have 
been forgotten that the dreadful wreck in South Harrisburg was caused by 
" buckling." 

[Pittsburg Post, June 14, 1905.] 
PENNSYLVANIA RAILROAD WATCHES AIR HOSE. 

One of the results of the Pennsylvania Railroad management to test the use 
of air brakes appears in an order for conductors to report all cases of bursting 
air hose and to give data with these reports. General Superintendent of Motive 
Power Trump and other officials have been following up the matter of air 
brakes and hose and possible buckling and other accidents since the Harrisburg 
wreck, and it was announced that the use of the brakes would be investigated 
carefully. 

[Pittsburg Post, June 21, 1905.] 

RULES FOR EXPLOSIVES — PENNSYLVANIA RAILROAD ISSUES IMPORTANT REGULATIONS 
GOVERNING TRANSPORTATION. 

Copies were received in Pittsburg yesterday of the rules which have just been 
issued by the Pennsylvania Railroad governing the transportation of explosives. 
These rules are signed by Michael Trump, general superintendent of transporta- 
tion, and are effective immediately Superintendent Trump and other trans- 
portation officers have held several conferences since the Harrisburg accident, 
for the purpose of formulating more strict rules for carrying explosives. 

The regulations provide that explosives shall be carried only on through fast 
freight trains composed of not less than 30 cars and having G7 per cent of the 
air brakes connected. 

[Greensburg (Pa.) Tribune-Herald, August 1, 1905.] 

PENNSY FREIGHT CARS WILL BE EQUIPPED WITH AIR BRAKES THERE. 

Since the awful railroad accident at Harrisburg a few weeks ago, in which 
many people met most horrible deaths, the Pennsylvania Railroad Company has 
decided to take the necessary precaution to prevent a repetition of this awful 
horror by equipping all their freight cars with air brakes. 

[Pittsburg Post, June 28, 1905.] 

MORE AIR-BRAKE REGULATION. 

Over the signature of Superintendent Bonebrake, of the Pittsburg division, 
southwest system of the Pennsylvania lines West, freight trainmen have been 
instructed not only to connect 50 per cent of the air brakes with the locomotive, 
but also to connect all other cars in positions, unless there is some defect in the 
brakes. Exhaustive tests of the use of air brakes were made on the Panhandle 
a few weeks ago, and the strict regulations resulted from these. The Pennsyl- 
vania lines, both East and West, are giving the matter of air brakes much 
attention at present. 
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MORE AIR-BRAKE TESTS. 

[Pittsburg Post, August 8, 1906.] 

Another series of tests of the use of air brakes on freight trains will be 
started this morning at Scully yard, on the Pittsburg division of the Panhandle, 
by Superintendent M. Dunn, of the motive power department of the Southwest 
system, Pennsylvania lines west of Pittsburg. This is the second time since the 
accident at Harrisburg, due to the present practice in the use of air brakes, 
that tests of the use of the brakes will have been made at Scully yard. 

[Pittsburg Post, June 15, 1905.] 

Enginemen and trainmen of the middle and Philadelphia divisions of the 
Pennsylvania Railroad are getting air-brake instruction. 

NEED AIRBRAKE INSTRUCTION. 
[Pittsburg Post, June 18, 1906.] 

That the air-brake instruction car of the Pennsylvania Railroad is supplying 
a much-needed advantage to the railroad's employees is shown by the results 
of examinations conducted during the past week at Harrisburg. Of the five 
classes of engineers and firemen of the Philadelphia division who have been 
examined regarding the workings of the air brakes at the air-brake car during 
the past few days, not one of the men has successfully passed the examination. 
The air brakes are one of the most vital parts of railroading, and the men must 
have an average of 85 per cent to continue railroading. William College, the 
instructor, assisted by Traveling Engineer William H. Whitman, is putting the 
men through a test, and it has already been shown that the men need further 
training in this line. 

[Pittsburg Post, June 21, 1906.] 

The Pennsylvania Railroad is fitting up rooms for air-brake instruction at 
Harrisburg and other points. 

Mr. Pearre. Will it interrupt you now to answer a question in 
regard to the State taking charge of these matters to a certain 
extent? 

Mr. Fuller. No, sir. 

Mr. Pearre. Have you fully examined the employers and em- 
ployees' liability act 01 the State of Maryland, passed by Maryland 
in 1902? 

Mr. Fuller. I looked over that some time ago. 

Mr. Pearre. There is no insurance provision in that. Do you 
recall the act at all ? 

Mr. Fuller. Yes, sir ; I do. 

Mr. Pearre. And the insurance feature that is in it and the re- 
lieving of the theory of contributory negligence to a certain extent? 

Mr. Fuller. Yes, sir ; I quoted that yesterday in my statement. 

Mr. Pearre. Under which there is one-half 01 the liability imposed 
upon the company? 

Mr. Fuller. Yes, sir; it says if the accident was caused by the 
negligence of an employee and the employer jointly, then the em- 
ployer shall stand half. 

Mr. Pearre. That act met your approval, I understand ? 

Mr. Fuller. I simply submitted that in the way of argument. I 
could not say that act meets our approval. Our views of legislation 
are expressed in House bill 239. I simply cited that to show 

Mr. Pearre. As a State law it met your approval ? 

l c o— 06 12 
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Mr. Fuller. I simply cited it in my argument to show how far the 
States had gone on this question. 

Mr. Harris said that for Congress to legislate upon this question 
would cause great confusion in the courts. I want to ask if it is jiot 
the business of the courts to settle contests and confusion? That is 
their very function. And while they are adjudicating cases which 
come under this law they are doing nothing else, and we think the 
railroad employees are as much entitled to the time of the courts 
as is any other class of citizens. The employers have not hesitated 
to occupy the time of the Federal courts in handling labor-injunction 
cases. 

Mr. Bond made a statement here yesterday, and there can be no 
greater evidence than it for the passage of this legislation. He said 
that on a railroad — I can not just give his words — the operation of 
the railroad was always a contest between man and the forces of 
steam, and that it was an impossibility for railroad men to keep 
from getting injured. Now, if that is true, and I think it is, it seems 
to me that it entitles our case to consideration at the hands of Con- 
gress. It matters not who this expense comes upon. I think myself 
that it will eventually come upon the public. I think, though, the 
fact that the employer is to be made the paymaster will make him 
feel that he is obligated to throw greater safeguards about his em- 
ployees. That is the natural consequence, because it is the fellow 
that goes down in his pocket and meets the expenses that feels he has 
got to pay for it, but eventually these expenses can be absorbed and 
taken in by the general public. 

Of course, our friends on the other side say that they do not want 
the public to stand that ; that it is not right. Now, inasmuch as the 
members of this committee and the members of Congress are repre- 
senting the public, I ask you this question: Who is better able to 
carry this burden, the men who get the benefit of the transportation 
over these highways of the Republic of their commerce by men who 
are daily giving up their lives and limbs to transport it or the em- 
ployees ? Who is better able to stand it ? There is probably senti- 
ment in connection with this question, but I want to say to you that as 
to the employee there can be no colder a proposition of real business 
than this. Every lawyer who sits around this table knows that his 
profession is his trade. The trade of a railroad employee is service 
upon a railroad, and if he is injured he can not pursue that trade. 
His trade is gone. 

Now, that is followed by this: While men on railroads are re- 
quired to have a certain amount of education, the ordinary railroad 
man, if he is disabled from employment, is not fit to go into an office 
and run it like men who have had the benefit of better education. He 
is deprived of employment from that source, and it is plain upon the 
face of it that a man with an armless sleeve or wooden leg can not 
perform manual labor. I say to you it is a matter of cold business 
along with sentiment, and we have no apologies to make for the 
sentiment that is in it. I thank the committee for its attention. 

(At 12.10 o'clock p. m. the committee went into executive session.) 



[House Report No. 2335, Fifty-ninth. Congress, first session.] 

The Committee on the Judiciary, to whom was referred House bill 
239, have had the same under consideration, and report it to the 
House with certain amendments and recommend its passage when so 
amended. 

Amend by striking out the word " heirs," in line 10, page 1, and the 
words " at law," in Tine 11, page 1, and insert, after the word " his," 
in line 10, page 1, the following: " personal representatives, for the 
benefit of his widow and children, if any ; if none, to his next of kin 
dependent upon him." 

Amend further by striking out the words "or mismanagement," 
in line 12, page 1. 

Amend further by inserting, after the word " insufficiency," in line 
13, page 1, the following : " due to its negligence." 

Amend further by inserting, after the word " slight," in line 6, 
page 2, the following : " and that of the employer was gross." 

Amend further by striking out, in line 7, page 2, the words " to 
that of the employer." 

Amend further by inserting, after the word " comparison," in line 
7, page 2, the following : " but the damages shall be diminished by 
the jury in proportion to the amount of negligence attributable to 
such employee." 

Amend further by inserting as section 4 the following: 

Sec. 4. That no action shall be maintained under this act unless commenced 
within two years from the time the cause of the action accrued. 

Amend further by striking out figure 4 and inserting figure 5 in 
lieu after the word " Sec," in line 20, page 2. 

The bill relates to common carriers by railroad in the Territories 
and the District of Columbia and to those engaged in interstae com- 
merce. The scope of it is expressed in substantially the same lan- 
guage as that used in the act to amend the safety-appliance act ap- 
proved March 2, 1903. 

The purpose of the bill is to change the common-law liability of 
employers of labor in this line of employment for personal injuries 
received by employees in the service. It relaxes the strict common- 
law rule of liability which bars a recovery of damages for the per- 
sonal injury or death of an employee occasioned by the negligence of 
a fellow-servant, and also that common-law rule which makes con- 
tributory negligence a defense to claims for such injuries, however 
slight such negligence may be on the part of the plaintiff and however 
gross on the part of the defendant. It permits a recovery by an 
employee for an injury caused by the negligence of a coemployee; 
nor is such a recovery barred even though the injured one contrib- 
uted by his own negligence to the injury, provided his negligence is 
slight and that of the coemployee is gross in comparison. T\na 
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amount of recovery, however, is diminished in the same degree that 
the negligence of the injured one contributed to the injury. It 
makes ooth parties responsible for their own negligence. It also 
renders void any contract intended to restrict the liability of the em- 
ployer for the negligence of the employee. 

Many of the States have already changed the common-law rule in 
this particular, and by this bill it is sought to fix a uniform rule of 
liability throughout the Union with reference to common carriers 
engaged in this line of employment. 

section 1. 

Section 1 of this bill provides that common carriers by railroad 
engaged in interstate commerce in the District of Columbia, the Ter- 
ritories, and between the several States shall be liable to its employees 
for all damages resulting from its negligence or by reason of any 
defect or insufficiency due to its negligence in its road, equipment, or 
methods. It abolishes the common-law doctrine of fellow-servant. 
It is not a new departure, but rather goes back to the old rule which 
made the master liable for the negligence of his servant, either to a 
coservant or to a third person. 

The doctrine of fellow-servant was first enunciated in England in 
1837, and since that time it has been generally followed in that coun- 
try and this, except where abrogated or modified by statute. What- 
ever reason may have existed for the doctrine at the time it was first 
announced can not be said to exist now under modern methods of 
commerce by railroad. The rule still prevails in many of the States, 
and without any apparent good reason. In recent years many of the 
countries of Europe have adopted new rules of liability, which 
greatly relieve the harshness of the doctrine as it still prevails in some 
of the American States. 

ENGLAND. 

In 1888 England passed an act which abolished the doctrine of fel- 
low-servant with reference to the operation of railroad trains, and in 
1897 it extended this law to apply to many of the hazardous employ- 
ments of the country. 

GERMANY. 

For many years the doctrine in Germany has been yielding step by 
step to better rules, until for the last quarter of a century it does not 
apply to any of the hazardous occupations. 



In 1869 Austria passed a law making railroad companies liable for 
all injuries to their employees except where the injury was due to the 
victim's own negligence. 

FRANCE. 

The Code Napoleon made the employer answerable for all injuries 
received by his workmen, and this code is still in force in Belgium 
and Holland. 

Other European countries have from time to time made laws fixing 
the liability of the master for damages caused by the negligent act of 
his servant 



LIABILITY OF COMMON CARRIERS. 177 

UNITED STATES. 

Many of the States have passed laws modifying the doctrine as 
changing conditions required it and justice to the employee de- 
manded it. 

Alabama in 1885 eliminated the doctrine so far as it relates to rail- 
roads and in other particulars. 

Arkansas in 1893 qualified the doctrine as to railroad employment. 

Georgia in 1856 entirely abolished the doctrine as to railroads. 

Iowa abolished it as to train operatives in 1862. 

Kansas did the same thing in 1874. 

The latest statute in Wisconsin on the subject abolished the fellow- 
servant doctrine as to employees actually engaged in operating trains. 

Minnesota did the same thing in # 1887. 

Florida, Ohio, Mississippi, and Texas have changed the doctrine to 
the advantage of the employee. 

North Carolina, North Dakota, and Massachusetts have practically 
eliminated the doctrine as regards the operation of railroad trains. 

Colorado in 1901 abolished the doctrine in toto. 

Other States have either abolished or modified it as regards the 
operation of railroads. 

As compared with the law now in force in other countries and in 
many of the States, the changes made in the law of fellow-servant by 
this bill are not radical. The doctrine as regards the hazardous 
occupations is being relegated everywhere. 

A Federal statute of this character will supplant the numerous 
State statutes on the subject so far as they relate to interstate com- 
merce. It will create uniformity throughout the Union, and the legal 
status of such employer's liability for personal injuries instead of 
being subject to numerous rules will be fixed by one rule in all the 
States. 

It is thought that the adoption of the rule, as provided in this sec- 
tion, will be conducive to greater care in the operation of railroads. 
As it is now, where the doctrine of fellow-servant is in force, no one 
is responsible for the injury or death of a fellow-servant. The co- 
servant who is guilty of negligence resulting in the injury may be 
liable, but as a rule he is not responsible, and hence the injury is not 
compensated. The employee is not held by the employer to such 
strict rules of caution for the safety of his coemployee, because the 
employer is not bound to pay the damages in case of injury. If he 
were held liable for damages for every injury occasioned by the 
negligence of his servant he would impose the same strict rules for 
the safety of his employees as he does for the safety of passengers 
and strangers. He will make the employment of his servant and his 
retention in the service dependent upon the exercise of higher care, 
and this will be the stronger inducement to the employee to act with 
a higher regard for the safety of his fellow-workmen. 

section 2. 

Section 2 is a modification of the common-law rule of contributory 
negligence. It does not abolish the law. Under its provisions con- 
tributory negligence still bars a recovery for personal injuries or 
death in all cases, except where the contributory negligence of the 
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employee is slight and that of the employer gross in comparison. 
Nor does this section adhere to the doctrine of comparative negli- 
gence, for under the common-law rule of comparative negligence the 
injured party is entitled to recover all the damages that he suffered, 
notwithstanding he is guilty of contributory negligjence in a slight 
degree. This section provides that the amount of his recovery shall 
be diminished in proportion to the negligence attributable to him; 
that is to say, the plaintiff shall bear the burden of his slight negli- 
gence and the defendant the burden of his gross negligence. Each 
party shall pay the penalty of his own negligent act. 

Beach, in his work on Contributory Negligence, page 136, com- 
ments on the law as provided in this section, as follows : 

Much may be said in favor of the rule which counts the plaintiff's negligence 
In mitigation of the damages in those cases which frequently arise, wherein, 
on one hand, a real injury has been suffered by the plaintiff by reason of the 
culpable negligence of the defendant, and yet, where, on the other hand, the 
plaintiff's conduct was such as to some extent contribute to the injury, but in 
so small a degree that to impose upon him the entire loss seems not to take a 
just account of the defendant's negligence. In those cases, which may be do- 
nominated " hard cases," the Georgia and Tennessee rule in mitigation of dam- 
ages without necessarily sacrificing the principle upon which the Jaw as to 
contributory negligence rests is a rule against which, in respect of justice and 
humanity, nothing can be said. Where the severity of the general rule might 
refuse the plaintiff any remedy whatever, as the sheer injustice of the rule, aa 
laid down in Davis v. Mann, would impose the whole liability upon the de- 
fendant, it is quite possible to conceive a case where the application of the 
rule which mitigates the damages in proportion to the plaintiff's misconduct, 
but does not decline to impose them at all, would work substantial justice 
between the parties. 

Shearman and Redfield on the Law of Negligence, fifth edition, 
page 158, in speaking of this rule, say: 

This is substantially an adoption of the admiralty rule, which is certainly 
nearer ideal justice, if juries could be trusted to act upon it 

The United States has adhered much closer to the common-law 
doctrine of contributory negligence than the leading countries of 
Europe. The laws of England, Germany, and Italy go much fur- 
ther to discharge the employee from the responsibility of his own act 
than does the common-law doctrine of comparative negligence. 

The laws of France, Switzerland, and Russia are in practical ac- 
cord with the provisions of section 2 of this bill. 

The rule provided for in this section is recognized to some extent 
in this country. Maryland and some of the other States have passed 
statutes seeking to divide the responsibility where both parties are 
guilty of negligence. 

The provisions of this section are certainly just. What can be 
more fair than that each party shall suffer the consequences of his 
own carelessness? It certainly appeals more strongly to the fair 
mind than the proposition that the employee shall have no redress 
whatever, even though his negligence is only slight and that of the 
employer is gross in comparison. 

section 3. 

The purpose of section 3 of the bill is to render void any contract 
of employment, insurance, relief benefit, or indemnity which is made 
for the purpose of relieving the employer of any liability for damages 
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to an employee for personal injuries arising out of the negligence of 
a coemployee. This is necessary in order to make effective sections 
1 and 2. Many of the railroads of the country insist on their 
employees making contracts discharging the company from liability 
for personal injuries. 

In any event, the employees of many of the common carriers of the 
country are to-day working under a contract of employment which by 
its terms releases the company from liability for damages arising out 
of the negligence of other employees. As an illustration, we quote 
one paragraph from a blank form of application for a situation with 
the American Express Company, and entitled " Rules governing 
employment by this company : " 

I do further agree, in consideration of my employment by said American 
Express Company, that I will assume all risks of accident or injury which I 
shall meet with or sustain in the course of such employment, whether occa- 
sioned by the negligence of said company or any of its members, officers, agents, 
or employees, or otherwise ; and that in case I shall at any time suffer any such 
injury, I will at once execute and deliver to said company a good and sufficient 
release, under my hand and seal, of all claims, demands, and causes of action 
arising out of such injury or connected therewith or resulting thereform ; and 
I hereby bind myself, my heirs, executors, and administrators with the payment 
to said express company, on demand, of any sum which it may be compelled to 
pay in consequence of any such claim or in defending the same, including all 
counsel fees and expenses of litigation connected therewith. 

Many of the States have enacted statutes making such contracts 
void, but the United States Supreme Court, there being no Federal 
statute on the subject, have held a similar contract valid in the case 
of Voigt v.'B. & O. S. W. R. R. (176 U. S., p. 498.) In this case 
the railroad company entered into a contract with an express com- 
pany whereby it agreed to carry the business of the express com- 
pany, to furnish it with cars and certain facilities over its road, and 
to carry its messengers, in consideration of which the express com- 
pany agreed to save harmless the railroad company from all claim 
for damages for personal injury received by its employees, whether 
the injuries were caused by the negligence of the railroad company 
or otherwise. 

Voigt entered the service of the express company as messenger, 
and by the contract of his employment he agreed to assume all the 
risk of accident and injury and to indemnify and save harmless 
the express company from all claims that might be made against it 
for injury he might suffer, whether resulting from negligence or 
otherwise, and to execute a release for the same. 

Voigt was injured and sued. The court said: 

He was not constrained to enter into the contract whereby the railroad com- 
pany was exonerated from liability to him, but entered into the same freely 
and voluntarily, and obtained the benefit of it by securing his appointment as 
such messenger ; and that such a contract did not contravene public policy. 

In the case of O'Brien v. C. & N. W. Ry. Co. (Fed. Rep., vol. 116, 
p. 502), which involved the statute of Iowa, making such contracts 
invalid, the court said: 

That while such contracts would be effective to protect the railroad company 
from liability at common law under such statutory provisions, declaratory of 
the public policy of the State, they were invalid, and constituted no defense 
to an action against it for the death of the messenger occurring in the State of 
Iowa by reason of the wrecking of the express car in which he was employed, 
through the negligence and want of ordinary care of defendant or its servants, 
whether the messenger be regarded as an* employee of the defendant w ^X* 
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This section of the bill, however, provides that the common carrier 
may set off against any claim for damages whatever it has contrib- 
uted toward such insurance, relief, benefit, or indemnity that may 
have been paid to the injured employee, which would seem to be en- 
tirely fair and all that ought to be required of the employee. 

Some of the roads of the country have established what is called 
relief departments, which seek to operate a species of insurance for 
the employee against the hazards of the employment, but, so far as 
we know, all their forms of contracts, used by these relief depart- 
ments to insure the employee, discharge the company from every pos- 
sible liability for personal injuries to the employee. This release is 
made by its terms of agreement, in consideration of the contributions 
of the company to the relief fund. . 

The following is one of the paragraphs from the form of applica- 
tion for membership in the relief department used by the Baltimore 
and Ohio Railroad Company : 

I further agree that, in consideration of the contributions of said company to 
the relief department and of the guaranty by it of the payment of the benefits 
aforesaid, the acceptance of benefits from such relief feature for the injury or 
death shall operate as a release of all claims against said company or any com- 
pany owning or operating its branches or divisions or any company over whose 
railroad, right of way, or property the said Baltimore and Ohio Railroad Com- 
pany or any company owning or operating its branches or divisions shall have the 
right to run or operate its engines or cars or send its employees in the perform- 
ance of their duty, for damages by reason of such injury or death which could 
be made by or through me ; and that the superintendent may require, as a con- 
dition precedent to the payment of such benefits, that all acts by him deemed 
appropriate or necessary to effect the full release and discharge of the said 
companies from all such claims be done by those who might bring suit for 
damages by reason of such injury or death ; and also that the bringing of such 
a suit by me, my beneficiary or legal representative, or for the use of my bene- 
ficiary alone or with others, or the payment by any of the companies aforesaid 
of damages for such injury or death recovered in any suit or determined by a 
compromise or any costs incurred therein, shall operate as a release in full to 
the relief department of all claims by reason of membership therein. 

The form of application used by other companies are similar in 
terms to the one cited, and make acceptance of benefits from said fund 
a release of all claims for damages for injury or death. 

By an act concerning common carriers engaged in interstate com- 
merce and their employees, approved June 1, 1898, known as the 
arbitration law, it is made a misdemeanor on the part of any employer 
subject to the provisions of that act — 

To require any employee or any person seeking employment, as a condition of 
such employment, to enter into a contract whereby such employee or applicant 
for employment shall agree to contribute to any fund for charitable, sociable, 
or beneficial purposes; to release such employer from legal liability for any 
personal injury by reason of any benefit received from such fund beyond the 
proportion of benefit arising from the employer's contribution to such fund. 

We annex hereto, for the sake of convenience, a copy of the bill as 
amended by the committee : 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every common carrier by railroad en- 
gaged in trade or commerce in the District of Columbia, or in any Territory of 
the United States, or between the several States, or between any Territory and 
another, or between any Territory or Territories and any State or States, or the 
District of Columbia, or with foreign nations, or between the District of Co- 
lumbia and any State or States or foreign nations, shall be liable to any of its 
employees, or, in case of his death, to his personal representative, for the benefit 
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of his widow and children. If any, if none, for his next of kin dependent upon 
him, for all damages which may result from the negligence of any of its of- 
ficers, agents, or employees, or by reason of any defect or insufficiency due to 
its negligence in its cars, engines, appliances, machinery, track, roadbed, ways, 
or works. 

Sec. 2. That in all actions hereafter brought against any such common carrier 
by railroad to recover damages for personal injuries to an employee, or where 
such injuries have resulted in his death, the fact that the employee may have 
been guilty of contributory negligence shall not bar a recovery where his 
contributory negligence was slight and that of the employer was gross in com- 
parison, but the damages shall be diminished by the jury in proportion to the 
amount of negligence attributable to such employee. 

Sec 3. That no contract of employment, insurance, relief benefit, or indem- 
nity for injury or death entered into by or on behalf of any employee, nor the 
acceptance of any such insurance, relief benefit, or indemnity by the person 
entitled thereto, shall constitute any bar or defense to any action brought to 
recover damages for personal injuries to or death of such employee: Provided, 
lioiccver, That upon the trial of such action against any such common carrier 
by railroad the defendant may set off therein any sum it has contributed toward 
any such insurance, relief benefit, or indemnity that may have been paid to the 
injured employee, or, in case of his death, to his heirs at law. 

Sec. 4. No action shall be maintained under this act unless commenced within 
two years from the time the cause of action accrued. 

Sec. 5. That nothing in this act shall be held to limit the duty of common 
carriers by railroad or impair the rights of their employees under the safety- 
appliance act of March first, eighteen hundred and ninety-six, amended March 
second, nineteen hundred and three. 

VIEWS OF E. WAYNE PARKER 

The questions as to how far employers should be liable to their 
employees for the acts of fellow-servants, the degree of contributory 
negligence on the part of the person injured that should bar a recov- 
ery, and the extent to which the contract of employment should 
govern are of the utmost importance, and the considerations in favor 
of a relaxation of the strict rules of the common law have caused the 
passage and amendment of numerous State statutes, under which 
experience is teaching how the good of the community may be best 
obtained. 

But these questions should be governed by the law of the State 
having jurisdiction of the employment, and the jurisdiction of the 
contract of service should not be made national because the employer 
is engaged in interstate commerce. The attempt to pass such a law 
will cause inextricable confusion as to where the State and national 
law should govern, especially in the case of local employees. It will 
abolish the advantage of practical experience, testing the value of 
the various State provisions, and the plaintiff will be sent to the 
distant, crowded, and expensive forum of United States courts, and 
the cause of the employee is more likely to be hurt thereby than 
aided by anything contained in this bill. 

E. Wayne Paekek. 



LAWS OF THE STATES AND TERRITORIES CONCERNING 
EMPLOYERS' LIABILITY. 



ALABAMA. 

Code of 1897, Civil Code. 
Chapter 2. — Right of action for injuries causing death. 
Section 26. When the death of a minor child is caused , Dea t!L of 

i .1 * t , . • v m minor child. 

by the wrongful act, or omission, or negligence of any 

person or persons, or corporation, his or their servants or 

agents, the father, or the mother, in the cases mentioned 

in the preceding section [cases of the father's disability], 

or the personal representative of such minor, may sue* Who may roe. 

and recover such damages as the jury may assess; but a 

suit by the father or mother, in such case, is a bar to a 

suit by the personal representative. 

Recovery is solely for the benefit of parents. 100 Ala., 451. 

Parent can recover only where minor could have recovered at 
common law had he survived. 90 Ala., 13. 

Damages under this section are compensatory and not punitive. 
91 Ala., 635. 

Sec. 27. A personal representative may maintain an 1 1 ?If b accrue£ 
action, and recover such damages- as the jury may assess, when, 
for the wrongful act, omission, or negligence of any per- 
son or persons, or corporation, his or their servants or 
agents, whereby the death of his testator or intestate 
was caused, if the testator or intestate could have main- 
tained an action for such wrongful act, omission, or negli- 
gence, if it had not caused death; such action shall not Survival of 
abate by the death of the defendant, but may be revived action# 
against his personal representative; and may be main- 
tained, though there has not been prosecution, or convic- 
tion, or acquittal of the defendant for such wrongful act, 
or omission or negligence ; and the damages recovered are e mpt. magei **" 
not subject to the payment of the debts or liabilities of 
the testator or intestate, but must be distributed accord- 
ing to the statute of distributions. Sucli action must be limitation, 
brought within two years from and after the death of the 
testator or intestate. 

Damages under this section are punitive " to prevent homicides." 
The measure of damages is with the jury- 58 Ala., 672. 

Negligence of a fellow-servant gives no right of action under this 
section. 101 Ala., 309. 

183 
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Chapter 43. — Liability of employers for injuries to 
employees. 

^njui-y caused S ECTIO n 1749. When a personal injury is received by 
a servant or employee in the service or business of the 
master or employer, the master or employer is liable to 
answer in damages to such servant or employee, as if 
he were a stranger, and not engaged in such service or 
employment, in the cases following : 
Defects. ^ When the injury is caused by reason of any defect 

in the condition of the ways, works, machinery, or plant 
connected with or used in the business of the master or 

superintend- 2. When the injury is caused by reason of the negli- 
ent. gence of any person in the service or employment of the 

master or employer, who has any superintendence in- 
trusted to him, whilst in the exercise of such superin- 
tendence. 
thority. e !n au " 3. When such injury is caused by reason of the negli- 
gence of any person in the service or employment of the 
master or employer, to whose orders or directions the 
servant or employee, at the time of the injury, was bound 
to conform, and did conform, if such injuries resulted 
from his having so conformed. 
roles* 1 o^ ce in? *• Wh en such injury is caused by reason of the act or 
instructions, omission of any person in the service or employment of 
the master or employer, done or made in obedience to the 
rules and regulations or by-laws of the master or em- 
ployer, or in obedience to particular instructions given 
by any person delegated with the authority of the master 
or employer in that behalf. 
p y?"©^ 06 ! ^ 5. When such injury is caused by reason of the negli- 
poffsfna 1 /' gence of any person in the service or employment of the 
etc? s gna ' master or employer, who has the charge or control of any 
signal, points, locomotive, engine, switch, car, or train 
upon a railway, or of any part of the track of a railway. 
Exceptions. g^ ^ mas t er or employer is not liable under this sec- 
tion, if the servant or employee knew of the defect or neg- 
ligence causing the injury, and failed in a reasonable time 
to give information thereof to the master or employer, 
or to some person superior to himself engaged in the serv- 
ice or employment of the master or employer, unless he 
was aware that the master or employer or such superior 
already knew of such defect or negligence ; nor is the mas- 
ter or employer liable under subdivision 1, unless the 
defect therein mentioned arose from, or had not been dis- 
covered, or remedied owing to, the negligence of the mas- 
ter or employer, or of some person in the service of the 
master or employer, and intrusted by him with the duty 
of seeing that the ways, works, machinery, or plant were 
in proper condition. 

In order for recovery there must be actual employment; volun- 
teer service or service o\itside the line of duty is not protected. 
85 Ala., 203. 
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Liability Is based on the fact of employment and not on contract, 
and can not be avoided by a contract or rule attempting to place 
the risk on the employee. 97 Ala., 126. 

The statute does not apply to known risks and dangers of the 
service against which human skill and caution can not provide, 
nor to accidents incident to the business. 94 Ala., 199. 

This section does not abrogate the defense of contributory negli- 
gence; a negligent employee can not recover under its provisions. 
8 So. Rep., 357. 

But if a fellow-servant acted so recklessly or wantonly as to 
raise the imputation of a willful or Intentional injury, with knowl- 
edge that injury would probably result from his conduct, con- 
tributory negligence is not a defense. 85 Ala., 269. 

Injury alone does not raise a presumption of negligence. 97 
Ala., 171. 

Causal connection must be shown between negligence and in- 
jury. 91 Ala., 496. 

Jury may infer such connection from circumstances. 95 Ala., 
397. 

Damages recoverable are compensatory and not punitive, and 
do not include exemplary damages or damages for pain, suffer- 
ing, or loss of society. 91 Ala., 548. 

The employee must have notice or knowledge of rules to make 
their violation contributory negligence. 112 Ala., 216. 

Custom and practice can not justify negligence. 94 Ala., 277. 

But employer may acquiesce in breach of rule. 100 Ala., 232. 

Or waive its observance by inconsistent requirements. Ill Ala., 
275. 

A defect in ways must be of an inherent part; a movable ob- 
ject temporarily on the track is not within the statute. 110 Ala., 
185. 

Superintendence is not necessarily that exercised over the in- 
jured person, but if the negligence of a superintendent results in 
injury to any servant of the common master, the latter is liable. 
97 Ala., 240. 

A superintendent put over a gang of laborers by a city can not 
be repudiated on the ground that his appointment was illegal 
when an employee brings action for injuries received through 
the superintendent's negligence. 14 So. Rep., 357. 

The provisions of subsection 5 do not apply to the engineer of a 
stationary engine moving cars in a mine by the use of a cable 
and a drum. 26 So. Rep., 124. 

Sec. 1750. Damages recovered by the servant or em- en !it mages *** 
ployee, of and from the master or employer, are not sub- 
ject to the payment of debts, or any legal liabilities in- 
curred by him. 

Sec. 1751. If such injury results in the death of the hJ^JJgi cau *" 
servant or employee, his personal representative is entitled 
to maintain an action therefor, and the damages recovered 
are not subject to the payment of debts or liabilities, but 
shall be distributed according to the statute of distribu- 
tions. 

When the injury results in death, no one but the personal rep- 
resentative can sue. 83 Ala., 493. 

Damages are recoverable if injury was a contributing cause of 
death. 91 Ala., 496. 

If deceased left no next of kin, only nominal damages will be 
awarded. 92 Ala., 231. 

That the deceased was a minor makes no difference under this 
statute. 90 Ala., 13. 
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Chapter 72. — Right of action for injuries causing death — 
Limitation. 

Limitation— Section 2793. Civil suits must be commenced, after the 
cause of action has accrued, within the period prescribed 
in this chapter, and not afterwards. 

Of two years. s EC# 2800. Limitation of two years. — Action by repre- 
sentative to recover damages for wrongful act, omission, 
or negligence causing death of the decedent, under sec- 
tion 27. 

Sec. 2801. Within one year — 

Of one year. ***** 

5. Action for damages for wrongful act or omission, 
causing personal injury to, or death of a minor, under sec- 
tion 26. 

ARIZONA. 

Revised Statutes or 1901. 

CIVIL CODE. 

Title 35. — Right of action for injuries — Liability of 
employers. 

Right of ac- Section 2764. Whenever the death of any person shall 
when! accrues, be caused by wrongful act, neglect, or default, and the 
act, neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 
action to recover damages in respect thereof, then, and 
in every such case, the person who or the corporation 
which would have been liable if death had not ensued 
shall be liable to an action for damages, notwithstanding 
the death of the person injured, an<T although the death 
shall have been caused under such circumstances as 
amount in law to murder in the first or second degree or 
manslaughter. 

Wnomaysue. Sec. 2765. Every such action shall be brought by and in 
the name of the personal representative of such deceased 
person : And provided. That the father, or in the case of 
his death or desertion of his family, the mother, may 
maintain the action for the death ot a child, and the 
guardian for the death of his ward; and the amount 
recovered in every such action shall be distributed to the 
parties and in the proportions provided by law in rela- 
tion to the distribution of personal estate left by persons 
dying intestate. 

Damages. jg EC# 2766. In every such case the jury shall give such 

damages as they shall deem fair and just, not exceeding 
five thousand dollars, and the amount so recovered shall 
not be subject to any debts or liabilities of the deceased : 

Limitation. Provided, That every such action shall be commenced 
within one year after the death of such deceased person. 
If the defendant in any such action die pending the suit, 
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his executor or administrator may be made a party and 
the suit be prosecuted to judgment as though such de- 
fendant had continued alive. The judgment in such case, 
if rendered in favor of the plaintiff, shall be paid in due 
course of administration. 

Sec. 2767. Every corporation doing business in the lojl^y^t^ 1 ' 
Territory of Arizona shall be liable for all damages done 
to any employee in consequence of any negligence of its 
agents or employees to any person sustaining such dam- 
age : Provided, Such corporation has had previous notice 
of the incompetency, carelessness, 'or negligence of such 
agent or employee. 

Title 41. — Right of action for personal injuries, etc. — 
Limitation. 

Section 2949 (as amended by act No. 16, Acts of 1903). i n A C nl°Jw. ith * 
There shall be commenced and prosecuted within one year • 
'after the cause of action shall have accrued, and not after- 
ward, all actions or suits, in court, of the following 
description : 

1. Actions for injuries done to the person of another. 
* * * * * 

4. An action upon a liability created by statute, other 
than a penalty or forfeiture. 



ARKANSAS. 

Digest of 1894. 
Chapter 109. — Mine regulations. 



Willful ▼!<>. 



Sec. 5058. For any injury to persons or property occa- lat J£S] 
sioned by willful violation of this act, or willful failure 
to comply with any of its provisions, a right of action 
shall accrue to the party injured for any direct damages 
sustained thereby. 

Chapter 130. — Fellow-servants — Railroad companies. 

Section 6248. All persons engaged in the service of any 7 lc f - pripci- 

."i ,. r m . ° 9 x • j • i_ • J pala defined. 

railway corporations, foreign or domestic, doing business 
in this State, who are intrusted by such corporation with 
the authority of superintendence, control, or command of 
other persons in the employ or service of such corporation, 
or with the authority to direct any other employee in the 
performance of any duty of such employee, are vice- 
principals of such corporation and are not fellow-servants 
with such employee. 

Sec. 6249. All persons who are engaged in the common Feiiow-serr- 
service of such railway corporations, and who, while so an 
engaged, are working together to a common purpose, of 
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same grade, neither of such persons being intrusted by 
such corporations with any superintendence or control 
over their fellow-employees, are fellow-servants with each 
other: Provided, Nothing herein contained shall be so 
construed as to make employees of such corporation in the 
service of such corporation fellow-servants with other 
employees of such corporation engaged in any other 
department or service of such corporation. Employees 
who do not come within the provisions of this section 
shall not be considered fellow-servants, 
contracts S EC . 6250. No contract made between the employer and 
^miting a - em p} y ee based upon the contingency of the injury or 
death of the employee limiting the liability of the em- 
ployer under this act, or fixing damages to be recovered, 
shall be valid and binding. 

The effect of these sections is to limit the risk assumed by an 
employee, on account of the acts or omissions of persons in the 
service of the same employer, to the neglect of those who are 
fellow-servants, within the meaning of the statute, and to render 
the employer liable for injuries occasioned by the negligence of 
all other fellow-employees in the discharge of their duties. 53 S. 
W. Rep., 406. 

The authority that occasions liability is not merely one that may 
be assumed by a workman drawing larger pay or having slightly 
different duties, but must be actually intrusted to the vice-principal 
by the corporation. 85 Fed. Rep., 379. 

Acts of 1903. 

Act No. 144. — Hours of labor of railroad employees. 

Employer** Sec. 3. In addition to the penalty prescribed herein any 
liability. corporation violating the provisions of this act shall not 

be permitted to interpose the defense of contributory 
negligence in the event of action being brought to recover 
for damages resulting from any accident which shall 
occur and by which injury shall be inflicted on any 
employee who may be detained in service more than said 
sixteen hours, notwithstanding negligence of said injured 
employee mav have caused his own injury or death ; nor 
shall said defense of contributory negligence be interposed 
if the said injury result in death of said employee and the 
action is brought for the benefit of his next of kin, 

CALIFORNIA. 

Deering's Codes and Statutes, 1885. 

vol. n. crviii code. 

Ordinary Sec. 1970 (as amended by chapter 220, acts of 1903). 

risks. ^ n em pi y er i s no t bound to indemnify his employee for 

losses suffered by the latter in consequence of the ordinary 

Negligence of risks of the business in which he is employed, nor in con- 
fen ow-serv- se q uence f the negligence of another person employed by 
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the same employer in the same general business, unless thp 
negligence causing the injury was committed in the per- 
formance of a duty the employer owes by law to the. em- 
ployee, or unless the employer has neglected to use ordi- 
nary care in the selection of the culpable employee. 

Sec. 1971. An employer must in all cases indemnify want of car* 
his employees for losses caused by the former's want of 
ordinary care. 

The retention of a foreman after knowledge of his incompetency 
is negligence, and the employer is liable for injuries resulting from 
such foreman's negligent acts. 47 Pac. Rep., 773. 

VOL. IV. PENAL CODE. 

Protection of employees on buildings. 
Section 402f (added by chapter 193, acts of 1903) ., unsafe scaf- 

A * v ,. J i • j* .• folding, etc. 

Any person or corporation employing or directing an- 
other to do or perform any labor in the construction, 
alteration, repairing, painting, or cleaning of any house, 
building, or structure within this State, who knowingly 
or negligently furnishes or erects or causes to be furnished 
or erected for the performance of such labor, unsafe or 
improper scaffolding, slings, hangers, blocks, pulleys, 
stays, braces, ladders, irons, ropes, or other mechanical 
contrivances, or who hinders or obstructs any officer at- 
tempting to inspect the same under the provisions of sec- 
tion 12 of "An act to establish and support a bureau of 
labor statistics," ox who destroys, defaces, or removes any 
notice posted thereon bv such officer or permits the use 
thereof, after the same has been declared unsafe by such 
officer, contrary to the provisions of said section 12 of said 
act, shall be guilty of a misdemeanor. 

VOL, IV. STATUTES IN FORCE IN 1885 NOT PRINTED ELSE- 
WHERE IN THE CODES. 

Mine regulations. 

Sec. 3. When any corporation, association, owner, or Liability for 
owners of any quartz mine in this State shall fail to pro- vlolatiolL 
vide for the proper egress as herein contemplated, and 
where any accident shall occur, or any miner working 
therein shall be hurt or injured, and from such injury 
might have escaped if the second mode of egress had ex- 
isted, such corporation, association, owner, or owners of 
the mine where the injuries shall have occurred shall be 
liable to the person injured in all damages that may ac- 
crue by reason thereof; and an action at law in a court of 
competent jurisdiction may be maintained against the 
owner or owners of such mine, which owners shall be 
jointly or severally liable for such damages. And where 
death shall ensue from injuries received from any negli- 
l c o— 06 13 
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Knee on the part of the owners thereof, by reason of their 
ilure to comply with any of the provisions of this act, 
the heirs or relatives surviving the deceased mav com- 
mence an action for the recovery of such damages * * *. 

COLORADO. 

Constitution. 

Article 15. — Contracts of employees waiving right to 

damages. 

waiving* \\ ht ^ ECTI0N 15- ^ shall be unlawful for any person, com- 
t©damages. ga pany, or corporation to require of its servants or em- 
ployees, as a condition of their employment or otherwise, 
any contract or agreement whereby such person, company, 
or corporation shall be released or discharged from lia- 
bility or responsibility on account of personal injuries 
received by such servants or employees while in the serv- 
ice of such person, company, or corporation by reason of 
the negligence of such person, company, or corporation, 
or the agents or employees thereof, and such contracts 
shall be absolutely null and void. 

Mill's Annotated Statutes or 1891. 

Chapter 37. — Right of action for injuries causing death. 

em N !o ll w8 nce o°f Section 1508. Whenever any person shall die from 
common^car-any injury resulting from or occasioned by the negli- 
riere. gence, unskillfulness or criminal intent of any officer, 

agent, servant, or employee, whilst running, conducting, 
or managing any locomotive, car, or train of cars, or of 
anjr driver of any coach or other public conveyance 
Liability, whilst in charge of the same as a driver, * * * the 
corporation, individual, or individuals in whose employ 
any such officer, agent, servant, employee, master^ pilot, 
engineer, or driver shall be at the time such injury is 
committed, or who owns any such railroad, locomotive, 
car, stage coach, or other public conveyance at the time 
any such injury is received, and resulting from or occa- 
sioned by defect or insufficiency above described, shall 
forfeit and pay for every person and passenger so injured 
Damages. ^e sum f no ^ exceeding five thousand (5,000) dollars,; 
and not less than three thousand (3,000) dollars, which 
may be sued for and recovered ; 
Who may sue. First. By the husband or wife of deceased, or 

Second. If there be no husband or wife, or he or she 
fails to sue within one year after such death, then by the 
heir or heirs of the deceased, or 

Third. If such deceased be a minor or unmarried, then 
by the father or mother, who may join in the suit, and 
each shall have an equal interest m the judgment; or if 
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either of them be dead, then by the survivor. In suits 
instituted under this section it shall be competent for the 
defendant for his defense to show that the defect or in- 
sufficiency named in this section was not a negligent 
defect or insufficiency. 

The statute does not require that the widow or next of kin, in 
order to recover, shall have had a legal claim on deceased for 
support 72 U. S. Rep., 90. 

Sec. 1509. Whenever the death of a person shall t^ wr on«ftii act* 
caused by a wrongful act, neglect or default of another, wron 
and the act, neglect, or default is such as would (if death 
had not ensued) have entitled the party injured to main- 
tain an action and recover damages in respect thereof, Liability, 
then, and in every such case, the person who or the cor- 
poration which would have been liable if death had not 
ensued shall be liable to an action for damages notwith- 
standing the death of the party injured. 

This section does not give employees right of action for injuries 
resulting from the negligence of coeniployees unless the latter were 
incompetent, unskillful, and habitually careless. 6 Colo., 503. 

The employers' liability act of 1893, requiring notice of action, 
does not affect proceedings under this statute. 55 Pac. Rep., 736. 

Sec. 1510. All damages accruing under the last preced- Dama »«. 
ing section shall be sued for and recovered by the same 
parties and in the same manner as provided in the first 
section of this act [section 1508], and in every such action 
the jury may give such damages as they may deem fair 
and just, not exceeding five thousand (5,000) [dollars], 
with reference to the necessary injury resulting irom such 
death, to the surviving parties, who may be entitled to 
sue ; and also having regard to the mitigating or aggra- 
vating circumstances attending any such wrongful act, 
neglect, or default. 

Mental anguish of survivors can not be compensated for, nor 
suffering of deceased prior to his death. 2 Colo., 465. 

Sec. 1511. All actions provided for by this act shall be Limitation, 
brought within two years from the commission of the 
alleged negligence resulting in the death for which the 
suit is brought. 



Chapter 85. — Mine regulations. 

Sec. 3192. For any injury to person or property occa- Liability, 
sioned by any violation of this act or any willful failure 
to comply with its provisions by any owner or lessee or 
operator of any coal mine or opening a right of action 
against the party at fault shall accrue to the party in- 
jured for the direct damages sustained thereby, and in 
any case of loss of life by reason of such violation or fail- 
ure a right of action against the owners and operators 
of such coal mine or colliery shall accrue to the widow 
and lineal heirs of the person whose life shall be lost for 
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like recovery of damages for the injury they shall have 
sustained. 

Acts of 1893. 

Chapter 77. — Liability of employers for injuries to em- 
ployees. 

injury caused Section 1. Where, after the passage of this act, per- 

* » sonal injury is caused to an employee, who is himself in 

the exercise of diie care and diligence at the time; (1) 

Defecu. By reason of any defect in the condition of the ways, 
works, or machinery connected with or used in the busi- 
ness of the employer, which arose from or had not been 
discovered or remedied owing to the negligence of the 
employer, or of any person in the service of the employer 
and intrusted by him with the duty of seeing that the 
ways, works, and machinery were in proper condition ; or 

Negligence of {2) by reason of the negligence of any person in the 

superin en - g^y^ f the employer, intrusted with or exercising 

superintendence whose sole or principal duty is that of 

of person in superintendence; (3) by reason of the negligence of 

charge of rail- ■ * .2 x ' . J * , i •, i_r.ru 

road signal, any person in the service of the employer who has the 

etc * charge or control of any switch, signal, locomotive engine, 

or train upon a railroad, the employee, or in case the in- 
jury results in death, the parties entitled by law to sue 
and recover for such damages, shall have the same right 
of compensation and remedy against the employer as if 
the employee had not been an employee of or in the 
service of the employer or engaged in his or its works. 
Limit of dam- Sec. 2. The amount of compensation recoverable under 

a * ea - this act, in case of a personal injury resulting solely from 

the negligence of a coemployee, shall not exceed the sum 
of five thousand dollars. No action for the recovery of 
compensation for injury or death under this act shall 
be maintained unless written notice of the time, place, 
and cause of the injury is given to the employer within 
limitation, sixty days, and the action is commenced within two years 
from the occurrence of the accident causing the injury 
or death. But no notice given under the provisions of 
this section shall be deemed invalid or insufficient solely 
by reason of any inaccuracy in stating the time, place, or 
cause of injury: Provided, It is shown that there was 
no intention to mislead^ and that the party entitled to 
notice was not in fact misled thereby. 
Contractors' s EC . 3, Whenever an employee enters into a contract, 

emp oyees. e ither written or verbal, with an independent contractor 
to do part of such employers' work, or whenever such 
contractor enters into a contract with a subcontractor 
to do all or a part of the work comprised in such contract 
or contracts with the employer, such contract or sub- 
contract shall not bar the liability of the employer for 
injuries to the employees of such contractor or subcon- 
tractor, by reason of any defect in the condition of the 
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ways, works, machinery, or plant, if they are the prop- 
erty of the employer or furnished by him, and if such 
defect arose or had not been discovered or remedied 
through the negligence of the employer or of some per- 
son intrusted by him with the duty of seeing that they 
were in proper condition. 

Sec. 4. An employee or those entitled by law to sue Knowledge of 
and recover, under the provisions of this act, shall not e ect 
be entitled under this act to any right of compensation 
or remedy against his employer in any case where such 
employee knew of the defect or negligence which caused 
the injury, and failed within a reasonable time to give 
or cause to be given information thereof to the employer 
or to some person superior to himself in the service of 
his employer, who had intrusted to him some general 
superintendence. 

Sec. 5. If the injury sustained by the employee is Liability of 
clearly the result of the negligence, carelessness, or mis- feiiow-aervant 
conduct of a coemployee, the coemployee shall be equally 
liable under the provisions of this act with the employer, 
and may be made a party defendant in all actions brought 
to recover damages for such injury. Upon the trial of 
such action, the court may submit to and require the 
jury to find a special verdict upon the question as to 
w[h] ether the employer or his vice-principal was or was 
not guilty of negligence proximately causing the injury 
complained of; or w[h] ether such injury resulted solely 
from the negligence of the coemployee, and in case the 
jury, by their special verdict, find that the injury was 
solely the result of the negligence of the employer or 
vice-principal, then and in that case the jury shall assess 
the full amount of plaintiff's damages against the em- 
ployer, and the suit shall be dismissed as against the em- 
ployee; but in case the jury, by their special verdict, 
find that the injury resulted solely from the negligence 
of the coemployee, the jury may assess damages both 
against the employer and employee. 

This act does not in any manner repeal or modify any of the 
provisions of sections 1508-1512. 58 Pac. Rep., 28. 

Nor are the provisions as to notice, procedure, and limit of 
damages herein contained affected by chapter 67, Acts of 1901. 
126 Fed. Rep., 339. 

Acts of 1897. 

Chapter 69. — Safety appliances on railroads — Blocking 
switch rails. 

Section 1. From and after the passage of this act it sw g.^° c k f |j{* 
shall be the duty of all corporations, companies, and per- <*tc. 
sons using, maintaining, operating, or controlling any 
railroad or railroad track, to safely and securely block 
between the switch rails going into each of the head chairs 
for a distance of six feet from each and every head block; 
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and to safely and securely block between the rails from 
the point where the iron filling which extends from the 
point of each frog ends for a distance of four feet from 
the end of said filling; and to safely and securely block 
between each and every guard rail and the main or other 
adjacent rail for the entire distance of the curve or 
curves in all guard rails at both ends of each and every 
guard rail ; and to safely and securely block between each 
and every wing rail of all frogs and the heel of each and 
every frog; and to safely and securely block between the 
rails in each and every wedge of all rrogs ; and to safely 
and securely block for a distance of five feet from the end 
of each and every split rail between such split rail and the 
adjacent rail of all split switches. 
injuries 1 caused Sec. 2. In all trials in all courts in this State, to recover 
by violation, for personal injury, and in all cases of personal injury to 
employees or other persons, occasioned by, or in any man- 
ner directly or indirectly resulting from, being caught 
between any of the aforesaid rails, testimony relative to 
compliance with the requirements of this act shall be 
admitted. And where a failure is shown on the part of 
any such corporation, company, or person to have safely 
. and securely blocked such r^ils in accordance with the 
provisions of this act, such failure to have complied with 
any of the provisions of this act shall be prima facia evi- 
dence of the negligence of any such corporation, company, 
or other person so failing to comply with any of the pro- 
visions of this act where any such employee or other per- 
son may be caught between such rails not blocked in 
accordance with the provisions of this act. 

Acts of 1901, 

Chapter 67. — Liability of employers for injuries to em- 

ployees. 

loirservants. 61 " Section 1. Every corporation, company, or individual 
who may employ agents, servants, or employees, such 
agents, servants, or employees being in the exercise of due 
care, shall be liable to respond in damages for injuries or 
death sustained by any such agent, employee, or servant, 
resulting from the carelessness, omission of duty, or negli- 
gence of such employer, or which may have resulted from 
the carelessness, omission of duty, or negligence of any 
other agent, servant, or employee of the said employer, in 
the same manner and to the same extent as if the careless- 
ness, omission of duty, or negligence causing the injury 
or death was that of the employer. 

•truedT con Sec. 2. All acts and parts of acts in conflict herewith 
are hereby repealed: Provided, however, That this act 
shall not be construed to repeal or change the existing 
laws relating to the right of tne person injured, or in case 
of death the right of the husband or wife or other rela- 
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tives of a deceased person, to maintain an action against 
the employer. 

This act has no effect on the provisions of chapter 77, Acts of 
1893, as to notice, limit of damages, or procedure. 126 Fed. Rep., 
33d. 

, CONNECTICUT. 

General Statutes of 1902. 
Chapter 79. — Actions for personal injury. 

Section 1119 (as amended by chapter 149, Acts of Limitation. 
1903). No action to recover damages for injury to the 
person or for an injury to personal property, caused by 
negligence, shall be brought out within one year from the 
date of the injury or neglect complained of. 

Sec. 1130. No action to recover damages for an injury Notice, 
to, or for the death of, any person, or for an injury to 
personal property, caused by negligence, shall be main- 
tained against any electric, cable, or street railway com- 
pany, or against any steam railroad company, unless 
written notice containing a general description of the 
injury and of the time, place, and cause of its occurrence, 
as nearly as the same can be ascertained, shall have been 
given to the defendant within four months after the 
neglect complained of, unless the action itself is com- 
menced within said period of four months. Such notice 
may be given to the secretary, or to any agent or execu- 
tive officer of the company in fault. 

Chapter 273. — Employment of labor. 

Sec. 4702. It shall be the duty of the master to exercise ^^J of tm- 
reasonable care to provide for his servant a reasonably p oyep " 
safe place in which to work, reasonably safe appliances 
and instrumentalities for his work, and fit and competent 
persons as his colaborers; to exercise reasonable care in 
the appointment or designation of a vice-principal, and to 
appoint as such vice-principal a fit and competent person. 
The default of a vice-principal in the performance of any 
duty imposed by law on the master shall be the default 
of the master. 

Acts op 1903. 

Chapter 193. — Right of action for injuries causing 

death. 



Section 1. No cause or right of action shall be lost or 
destroyed by the death of any person, but shall survive in 
favor of or against the executor or administrator of such 
deceased person. 

Sec. 4. In all actions surviving to or brought by an 
executor or administrator for injuries resulting in death, 
whether instantaneous or otherwise, such executor ot *&- 
minis tra tor may recover from the party \fcgaWtf Vti tari& 
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of 1887. repealed by the above chapter, but is regarded ae 
applicable to the present law :] 

Under this provision of the statute an employee of a railroad 
company can not recover damages from such company for in- 
juries sustained by him on account of the negligence or careless- 
ness of another employee unless wholly without fault himself, even 
though in performing the act that resulted in the injury he was 
acting under the orders of a superior. 34 Fla., 85. 

GEORGIA. 

Code of 1895. 

vol. ii. civil code. 

Title 2. — Liability of railroad companies for injuries to 
employees. 

Measure o t Section 2297. Railroad companies are common carriers, 
liability. an( j ii a tji e as suc h. As such companies necessarily have 

many employees who can not possibly control those who 
should exercise care and diligence in the running of 
trains, such companies shall be liable to such employees 
as to passengers for injuries arising from the want of such 
care and diligence. 

Though this statute imposes on railroad companies a different 
rule of liability from that applied to other classes of employers, 
it is not unconstitutional. 54 Ga., 509. 

A company is responsible even though others may be using its 
franchise. 49 Ga., 355. 

Employment and injury need not be immediately connected 
with the running of trains, 95 Ga., 301. 

1 jpagw s arts- S EC . 2321. A railroad company shall be liable for any 
atfon r °of oarsi damage done to persons, stock, or other property by the 
€tc * running of the locomotives, or cars, or other machinery 

of such company, or for damage done by any person in 
the employment and service of such company, unless the 
company shall make it appear that their agents have 
exercised all ordinary and reasonable care and diligence, 
the presumption in all cases being against the company. 
Negligence of Sec. 2323. If the person injured is himself an em- 
anto. WBerv "ployee of the company, and the damage was caused by 
another employee, and without fault or negligence on the 
part of the person injured, his employment by the com- 
pany shall be no bar to the recovery. 

This law is not unconstitutional. 73 Ga., 499. 

" Without fault " means that plaintiff must not have contributed 
to the injury, and must have used due diligence to prevent the 
consequences of company's negligence. 83 Ga., 594. 

But lack of ordinary care by plaintiff is no defense against will- 
ful and wanton neglect by defendant 84 Ga., 774. 

Negligence not contributing to the injury sued upon will not 
prevent recovery. 71 Ga., 644. 

It is not negligence for a passenger engineer to remain at his 
post so long as a chance remains to avoid collision. Public policy 
encourages such assumption of risk. 74 Ga., 738. 



LIABILITY OF COMMON CARRIERS, 199 

An employee not connected with the running of trains may re- 
<»ver, although at fault, if injured by the running of trains; if * 
Injured otherwise he must be without fault in order to recover. 
69 Ga., 715, 716. 

If an employee is without fault the railroad is liable for the 
negligence of a coemployee, whether the injury is connected with 
the running of trains or not. 73 Ga., 499. 

An employee hurt while not on duty is on the same footing as 
the general public. 82 Ga., 580. 

An employee injured while coupling cars, using a method which 
Tiolated orders, can not recover damages. Violation of rules by 
one employee does not excuse another unless the employer is 
shown to so acquiesce as to sanction such violation. 86 Ga., 15. 

Rules are not binding unless promulgated. 84 Ga., 420. 

A track in a city used by several railroads, though the exclusive 
property of one, is for the time the track of the company using it 
The proprietary company is not liable to its employees for its 
negligent use by another company. 79 Ga., 489. 

Sections 2297 and 2323 apply to street railways as well as to 
steam roads. 43 S. E. Rep., 751. 

Sec. 2324 (as amended by act No. 102, page 63, Acts i Ia wuSr U, ?f ll 
of 1896). The liability of receivers, trustees, assignees, ceivera. 
and other like officers operating railroads in this State, 
or partially in this State, for injuries and damages to 
persons in their employ, caused by the negligence of 
coemployees, or for injuries or damages to personal prop- 
erty, shall be the same as the liability now fixed by law 
governing the operation of railroad corporations in this 
State for like injuries and damages, and a lien is hereby 
created on the gross income of any such railroad while 
in the hands of any such receiver, trustee, or assignee, or 
other persons in favor of such injured employees or 
plaintiff, superior to all other liens against defendant 
under the laws of this State. 

Title 3. — Liability of employers for injuries to empolyees. 

Section 2610. Except in case of railroad companies, Negligence ot 
the master is not liable to one servant for injuries arising 2t£ w " ,erT " 
from the negligence or misconduct of other servants about 
the same business. 

Sec. 2611. The master is bound to exercise ordinary Duty of em- 
care in the selection of servants, and not to retain them ployer ' 
after knowledge of incompetency; he must use like care 
in furnishing machinery equal in kind to that in general 
use, and reasonably safe for all persons who operate it 
with ordinary care and diligence. If there are latent de- 
fects in machinery, or dangers incident to an employment 
unknown to the servant, of which the master knows, or 
ought to know, he must give the servant warning in 
respect thereto. 

Sec. 2612. A servant assumes the ordinary risks of his of ^f 8 £ mpt!on 
employment, and is bound to exercise his own skill and 
diligence to protect himself. In suits for injuries arising 
from the negligence of the master in failing to comply 
with the duties imposed by the preceding section, it must 
appear that the master knew, or ought to have known^ ot 
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the incompetency of the other servant, or of the defects 
or danger in the machinery supplied; and it must also 
appear that the servant injured did not know and had 
not equal means of knowing such fact, and by the exer- 
cise of ordinary care could not have known thereof. 
waiv?ng r fiabii- Sec. 2613. Ail contracts between master and servant, 
ity. v made in consideration of employment, whereby the master 

is exempted from liability to the servant arising from 
the negligence of the master or his servants, as such lia- 
bility is now fixed by law, shall be null and void, as 
against public policy. 

A servant's widow, suing for his homicide, occasioned by the 
negligence of a fellow-servant, must show that it was criminal* 
unless the principal be a railroad or a druggist 70 Ga. f 434. 

Title 9. — Right of action for personal inri"™* and in- 
juries causing death. 

intention. Section 3826. A physical injury done to another gives 
a right of action, whatever may be the intention of the 
actor, unless he is justified under some rule of law. The 
intention should be considered in the assessment of dam- 
ages. 
brhTg h 8uit Qay Sec. 3828. A widow, or, if no widow, a child or chil- 
dren, may recover for the homicide of the husband or 
parent ; and if suit be brought by the widow or children 
and the former or one of the latter dies pending the action, 
the same shall survive in the first case to the children, and 
in the latter to the surviving child or children. The hus- 
band may recover for the homicide of his wife, and if 
she leaves child or children surviving, said husband and 
children shall sue jointly, and not separately, with the 
right to recover the full value of the life of the deceased, 
as shown by the evidence, and with the right of survivor- 
ship as to said suit if either die pending the action. A 
mother, or, if no mother, a father, may recover for the 
homicide of a child minor or sui juris, upon whom she or 
he is dependent, or who contributes to his or her support, 
unless said child leave a wife, husband, or child. Said, 
mother or father shall be entitled to recover the full value 
of the life of said child. 

A husband can not recover damages for the homicide of his 
wife. 42 Ga., 332. 

Whatever would have barred the husband, if alive, bars the 
action of the widow. 60 Ga., 6G7. 

The widow of an employee suing a railroad for his homicide by 
a coemployee need not show that it was a crime. 70 Ga., 434. 

Definitions. Sec. 3829. The word "homicide," used in the preceding 
section, shall be held to include all cases where the death 
of a human being results from a crime or from criminal 
or other negligence. The plaintiff, whether widow or 
child or children, may recover the full value of the life 
of the deceased, as shown by the evidence. * * * The 
full value of the life of the deceased, as shown by the evi- 
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dence, is the full value of the life of the deceased without 
deduction for necessary or other personal expenses of the 
deceased had he lived. • 

Sec. 3830. If the plaintiff by ordinary care could have 
avoided the consequences to himself caused by the de- 
fendant's negligence, he is not entitled to recover. But 
in other cases the defendant is not relieved, although the 
plaintiff may in some way have contributed to the injury 
sustained. 

This section modifies the common law, which was that any con- 
tributory negligence of the servant would defeat recovery against 
the master. 82 Ga., 109. 

An employee can not recover where the danger is equally ob- 
vious to him and his employer. 94 Ga., 535. 

An inexperienced person, ignorant that machinery was unsafe, 
was entitled to recover for injury. 88 Ga., 286. 

An employee injured while obeying orders of superior may re- 
cover if it was not a rash and dangerous thing to do. 71 Ga., 406. 

IDAHO. 

Codes of 1901. 
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PART HI. CODE OF CIVIL PROCEDURE. 

Chapter 126. — Right of action for injuries causing 
death — Limitation. 

Section 3128. The periods prescribed for the com- Limitations, 
mencement of actions other than for the recovery of real 
property, are as follows : 

* * * • . * . * 

Sec. 3133. Within two years : 

***** 

4. An action to recover damages for the death of one Action for 
caused by the wrongful act of another ; * * * death.* ge * or 

Chapter 127. — Right of action for injuries causing death. 

Section 3164. A father, or in case of his death or deser- „>£<£* th ot 
tion of his family, the mother, may maintain an action 
for the injury or death of a minor child, and a guardian 
for the injury or death of his ward, when such injury or 
death is caused by the wrongful act or neglect of another. 
Such action may be maintained against the person caus- 
ing the injury or death, or if such person Be employed 
by another person, who is responsible for his conduct, 
also against such other person. 

It must be affirmatively shown that the death resulted from the 
negligence of the defendant, and that the negligence of the plain- 
tiff did not contribute to the result 40 Pac. Rep., 56. 

Sec. 3165. When the death of a person, not being a ca ulfng^th. e 
minor, is caused by the wrongful act or neglect of another, 
his heirs or personal representatives may maintain wol *&- 
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tion for damages against the person causing the death; 
or if such person be employed by another person who is 
responsible for his conduct, therf also against such other ' 
person. In every action under this and the preceding 
section such damages may be given as under all the cir- 
cumstances of the case may be just. 

ILLINOIS. 

Starr and Curtis's Annotated Statutes or 1896. 

'Chapter 70. — Right of action for injuries causing death. 

by^negiSSf^ Section 1. Whenever the death of a person shall be 
etc. caused by wrongful act, neglect, or default, and the act, 

neglect, or default is such as would, if death had not en- 
sued, have entitled the party injured to maintain an 
tion aq surv?vesi ? ct i° n an( l recover damages in respect thereof, then and 
when. ' in every such case the person who or company or corpora- 

tion which would have been liable if death had not en- 
sued shall be liable to an action for damages, notwith- 
standing the death of the person injured, and although 
the death shall have been caused under such circum- 
stances as amount in law to felony. 
Who may sue. Sec. 2 (as amended by act approved May 13, 1903, page 
217, Acts of 1903). Every such action shall be brought oj 
and in the names of the personal representatives of sucn 
deceased person, and the amount recovered in every such 
action shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and shall be distrib- 
uted to such widow and next of kin, in the proportion 
provided by law in relation to the distribution of personal 
property left by persons dying intestate; and in every 
such action the jury may give such damages as they shall 
deem a fair and just compensation with reference to the 
pecuniary injuries resulting from such death, to the wife 
Damages. an( j nex t f kin of such deceased person not exceeding the 
sum of ten thousand dollars : Provided, That every such 
action shall be commenced within one year after the death 
of such person: Provided further, That no action shall 
be brought or prosecuted in this State to recover damages 
for a death occurring outside of this State, and that the 
increase from five thousand to ten thousand dollars in the 
amount hereby authorized to be recovered shall apply 
only in cases when death hereafter occurs. 

The words " widow and next of kin " do not have the effect of 
confining the remedy to cases of death of married men. Where 
deceased leaves no widow, the action is for the exclusive benefit of 
the next of kin. 18 111., 349. 

Whenever there are next of kin, no matter how many degrees 
removed, action will be for the recovery of at least nominal dam- 
ages. 43 111., 338. 

By a broad construction of this statute, a husband is given a 
right of recovery for the death of his wife. 150 111., 32a 
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The person injured must be found in the exercise of ordinary 
care for his own safety and the injury must result from the negli- 
gence of the defendant 150 111., 546. 

The negligence must be the cause of the death and not merely 
contributory. 39 111. App., 53. 

Where employee has the best opportunity of knowing the unsafe 
condition of machinery, and gave no notice to his employer, he 
assumes the risk. 39 111. App., 642. 

If a workman, by command of a superior, suspends his regular 
work to add his strength to that of others to meet a present exi- 
gency, and is killed by the breaking of the appliance used, he is 
not negligent 41 111. App., 253. 

If the injured person's negligence was slight compared with de- 
fendant's, the plaintiff may recover. 58 111., 272. 

Damages are limited to pecuniary losses. No recovery is al- 
lowed for bereavement, loss of society, grief, or wounded feelings. 
18 111., 349. 

Nor for expense of medical attendance, nursing, pain or suffer- 
ing of deceased, nor loss of earnings while sick. 49 111. App., 105. 

The measure of damages is the value of the addition which the 
deceased would, in reasonable probability, have made to his estate, 
if his death had not been wrongfully caused. 56 111. App., 100. 

Whether widow or next of kin have or have not pecuniary re- 
sources is immaterial. 44 111. App., 27. 

Chapter 70. — Guards on threshing machines, etc. 

Section 3. All persons in this State who are or may r ^ m ££* n t5 
hereafter own or run any threshing machine, corn sheller, be iA>xed. ' 
or any other machine which is connected to a horsepower 
by means of tumbling rods or line of shafting, shall cause 
each and every length or section of such tumbling rod 
(except the one next the horsepower), together with the 
knuckles or joints and jacks thereof, to be safely boxed 
or secured while running. 

Sec. 4. Any person owning or running any machine, injuries, 2c or 
as mentioned in section 1 [sec. 3] of this &ct, without com- 
plying with the requirements of the aforesaid section, 
shall be held liable to the person damaged for any damage 
which may be sustained by such person by reason of such 
neglect, and no action shall be maintained nor shall any 
legal liability exist for services rendered by or with any 
such machine when it shall be made to appear that the 
first section [sec. 3] of this act has not been complied 
with. 

A plaintiff suing under this statute must show due care on his 
part to same degree as in actions for injuries resulting from negli- 
gence. 10 111. App., 271. 

Chapter 83. — Right of action for personal injuries — 
Limitations. 

Section 14. Actions for damages for an injury to the two yearS. 011 ° f 
person, * * * shall be commenced within two years 
next after the cause of action accrued. 
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Acts op 1899. 

Coal-mine regulations. 

(Page 300.) 

Penalties g EC 33 ^y y^iiifui neglect, refusal, or failure to do 
the things required to be done by any section,, clause, or 
provision of this act, on the part of the person or per- 
sons herein required to do them, or any violation of any 
of the provisions or requirements hereof, or any attempt 
to obstruct or interfere with any inspector in the dis- 
charge of the duties herein imposed upon him, or any 
refusal to comply with the instructions of an inspector 
given by authority of this act, shall be deemed a misde- 
meanor punishable by a fine not exceeding five hundred 
dollars, or by imprisonment in the county jail for a period 
not exceeding six months, or both, at the discretion of 
the court : Provided, That in addition to the above pen- 
alties, in case of the failure of any operator to comply 
with the provisions of this act in relation to the sinking 
of escapement shafts and the ventilation of mines, the 
State's attorney for the county in which such failure 
occurs, or any other attorney, in case of his neglect to 
act promptly, shall proceed against such operator by 
injunction without bond, to restrain him from continuing 
to operate such mine until all legal requirements shall 
have been fully complied with. 

Enforcement, ^y inspector who shall discover that any section of 
this act, or part thereof, is being neglected or violated, 
shall order immediate compliance therewith, and in case 
of continued failure to comply, shall, through the State's 
attorney, or any other attorney, in case of his failure to 
act promptly, take the necessary legal steps to enforce 
compliance therewith through the penalties herein de- 
scribed. 

If it becomes necessary, through the refusal or failure 
of the State's attorney to act, for any other attorney to 
appear for the State in any suit involving the enforce- 
ment of any provision of this act, reasonable fees for the 
services of such attorney shall be allowed by the board of 
supervisors, or county commissioners, in and for the 
county in which such proceedings are instituted. 

violations. Yot an y injury to person or property, occasioned by 
any willful violations of this act, or willful failure to 
comply with any of its provisions, a right of action shall 
accrue to the party injured for any direct damages sus- 
tained thereby 2 and, in case of loss of life by reason of 
such willful violation or willful failure as aforesaid, a 
right of action shall accrue to the widow of the person 
so killed, his lineal heirs or adopted children, or to any 
other person or persons who were, before such loss of life, 
dependent for support on the person or persons so killed, 
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for a like recovery of damages for the injuries sustained 
by reason of such loss of life or lives, not to exceed the 
sum of five thousand dollars. 

It is against public policy to allow the provisions of this statute 
touching the care an employer must exercise with regard to the 
protection of his employees from personal injuries, to be dis- 
pensed with by contract 39 111. App., 114. 

A willful violation of the statute is a violation of its provisions 
knowingly and willfully. A charge of willfulness is not main- 
tained by proof of mere negligence. 52 111. App., 69. 

A person injured by a willful noncompliance with this statute 
need not show that he was in the exercise of due care at the time 
of receiving the injury. 56 N. E. Rep., 621. 

INDIANA. 

Annotated Statutes op 1894 — Revision or 1901. 

Chapter 2. — Right of action for injuries causing death. 

Section 285. When the death of one is caused by the by^gn^nc^ 
wrongful act or omission of another, the personal repre- 
sentatives of the former may maintain an action there- 
for against the latter, if the former might have main- 
tained an action, had he or she (as the case may be) 
lived, against the latter for an injury for the same act 
or omission. The action shall be commenced within Limitation. 
two years. The damages can not exceed ten thousand Damages ex- 
dollars; and must inure to the exclusive benefit of the emp 
widow or widower (as the case may be), and children, 
if any, or next kin, to be distributed in the same manner 
as personal property of the deceased. 

Right of action can be maintained under this statute only when 
decedent leaves a widow or next of kin surviving. 152 Ind., 86. 

It need not be alleged that the widow and children of decedent 
depended on him for support. 11 Ind. App., 27. 

If an injured person recovers damages for the injury and after- 
wards dies on account of the same, his representatives can not 
recover damages because of his death. 132 Ind., 507. 

The action can not be maintained against the personal repre- 
sentatives of the wrongdoer. 125 Ind., 176. 

Compensatory damages include compensation for pain and suf- 
fering as well as for pecuniary expenditures of the injured person. 
59 Ind., 317. 

A receiver operating a railroad is bound by the provisions of 
this statute. 59 N. E. Rep., 50. 

Chapter 2. — Right of action for personal injuries — 
Limitations. 

Section 294. The following actions shall be commenced Limitation, 
within the periods herein prescribed, after the cause of 
action has accrued, and not afterward : 

First. For injuries to person or character, and for a Personal in- 
forfeiture or penalty given by statute, within two years. 3urles * 
***** 
L c c— 06 14 
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Chapter 2. — Liability of employers for injuries to em- 
ployees — Contributory negligence to be matter of de- 
fense only. 

Actions for Section 359a. Hereafter in all actions for damages 
es ' e c * brought on account of the alleged negligence of any per- 
son, copartnership, or corporation for causing personal 
' injuries, or the death of any person, it shall not be nec- 
essary for the plaintiff in such action to allege or prove 
negi°igence ltary t ' ie want °* contributory negligence on the part of the 
plaintiff, or on the part of the person for whose injury 
or death the action may be brought. Contributory negli- 
gence, on the part of the plaintiff, or such other person, 
shall be a matter of defense, and such defense may be 
proved under the answer of general denial ; * * * 

Chapter 40. — Liability of railroad companies for in- 
juries to employees. 

c&lsel by neg? Section 5l73c. For any violation of or failure to com- 
ngence. ply, with any of the provisions of this act [requiring 

switch lights] such [steam railroad] company shall be 
liable to all persons and employees injured by reason 
thereof, and no employee shall in any case be held to have 
assumed the risk incurred by reason of such violation or 
failure. 

Chapter 81. — Contracts of employees waiving right to 

damages. 

void.° ntracts Section 7082a. All contracts between employer, and 
employee releasing the employer from liability tor dam- 
ages arising out of the negligence of the employer by 
which the employee is injured, or in case of the employee s 
death to his representatives, are against public policy, and 
hereby declared null and void. 

sons! lrd per Sec. 7082b. All contracts between employer and em- 
ployee releasing third persons, copartnerships, or cor- 
porations from liability for damages arising out of the 
negligence of such third persons, copartnerships, or cor- 
porations by which the employee of such employer is in- 
jured, or in case of the death of such employee, to his 
representatives, are against public policy and are hereby 
declared null and void. 

iefs?Sg ra ? rVm Sec. 7082c. All contracts between an employee and a 

liability. third person, copartnership, or corporation in which it is 

agreed that the employer of such employee shall be re- 
leased from liability for damages of such employee aris- 
ing out of the negligence of the employer, or in case of 
the death of such employee, to his representatives, are 
against public policy and are hereby declared null and 
void: Provided, That nothing in this act shall apply to 
insurance, voluntary relief departments, or associations organized 
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for the purpose of insuring employees. Nothing in this 
act shall be construed to revert back to contracts made 
prior to the passage of thi» act. Nor shall this act affect 
pending litigation: Provided, That nothing in any sec- ma de after °iii" 
tion of this act shall be so construed as to affect or apply Jury. 
to any contract or agreement that may be made between 
the employer and employee, or in case of death, his next 
of kin or his representative after an injury to the em- 
ployee has occurred, but the provisions of this act shall 
apply solely to contracts made prior to any injury. 

Chapter 81. — Liability of railroad companies, etc., for 
injuries of employees. 

Section 7083. Every railroad or other corporation, ex- b ^ ur y cau s«d 
cept municipal, operating in this State, shall be liable for 
damages for personal injury suffered by any employee 
while in its service, the employee so injured being in the 
exercise of due care and diligence, in the following cases : 

First. When such injury is suffered by reason of any Defects, 
defect in the condition of ways, works, plant, tools, and 
machinery connected with or in use in the business of such 
corporation, when such defect was the result of negli- 
gence on the part of the corporation or some person in- 
trusted by it with the duty of keeping such way, works, 
plant, tools, or machinery in proper condition. 

Second. Where such injury resulted from the negli- gupefintendent 
gence of any person in the service of such corporation to 
whose order or direction the injured employee at the time 
of the injury was bound to conform, and did conform. 

Third. Where such injury resulted from the act or ru?es? dlence 
omission of any person done or made in obedience to any 
rule, regulation, or by-law of such corporation, or in 
obedience to the particular instructions given by any per- 
son delegated with the authority of the corporation in 
that behalf. 

Fourth. Where such injury was caused by the negli- p elfs^TVn 
gence of any person in the service of such corporation charge of raii- 
who has charge of any signal, telegraph office, switch roa sgna » ec * 
yard, shop, roundhouse, locomotive engine, or train upon 
a railway, or where such injury was caused by the negli- 
gence of any person, coemployee, or fellow-servant en- 
gaged in the same common service in any of the several 
departments of the service of any such corporation, the 
said person, coemployee or fellow-servant, at the time 
acting in the place, and performing the duty of the cor- 
poration in that behalf, and the person so injured, obeying 
or conforming to the order of some superior at the time 
of such injury, having authority to direct; but nothing 
herein shall be construed to abridge the liability of the 
corporation under existing laws. 

There is no constitutional objection to this act. 153 Ind., 1. 
This section does not relieve an employee from that caution and 
care of himself required by common law. 55 N. E. Rep., 440. 

ry— vol 5 — 05 68 
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The common-law doctrine of the assumption of risk is operative 
in connection with this act except to the extent that is set forth in 
terms in the statute. 67 N. E. Rep., 986. 

The general liability fixed in subsection 2 is not nullified by the 
specific enumeration of persons in subsection 4. 153 Ind., 420. 

A brakeman charged with the duty of opening and closing a 
switch for the passage of the train on which he is employed is not 
in charge of a switch yard so as to make the company liable for 
his negligence under subsection 4. 149 Ind., 167. 

Violation by an engineer of a city ordinance regulating the 
speed of trains is such negligence as to make the company liable 
to an employee injured by such violation. 152 Ind., 345. 

A locomotive engineer not acting under special orders, but en- 
gaged in the discharge of the regular duties of his employment, 
must be regarded as acting under the orders of some superior. 
114 Fed. Rep., 918. 

A machine capable of moving itself and the cars attached, but 
primarily constructed and used as a pile driver, is not a locomotive 
within the meaning of subsection 4. 67 N. E. Rep., 1057. 

A resident of Illinois was injured in Indiana. Held by the 
supreme court of Illinois that he could recover under the above 
secton in the courts of that State. 52 N. E. Rep., 951. 

A workman put in temporary charge of other employees in the 
absence of the foreman does not by his negligent manner of labor- 
ing charge his employer with liability under this section. 152 
Ind., 680. 

One at work in a gas main by order of his superintendent; and 
injured by an explosion caused by the superintendent coming near 
with a lighted lantern could recover under this section. 54 N. E. 
Rep., 414. 

damI|S. re of Sec. 7085. The damages recoverable under this act 
shall be commensurate with the injury sustained, unless 
death results from such injury, when, in such case, the 
action shall survive and be governed in all respects by 
the law now in force as to such actions : Provided, That 
where any such person recovers a judgment against a 
railroad or other corporation, and such corporation takes 
an appeal, and, pending such appeal, the injured person 
* dies, and the judgment rendered in the court below be 
thereafter reversed, the right of action of such person 
shall survive to his legal representative. 

watvinVrtehts! Sec. 7087. All contracts made by railroads or other 
' corporations with their employees, or rules or regulations 
adopted by any corporation releasing or relieving it from 
liability to any employee having a right of action under 
the provisions of this act are hereby declared null and 
void. The provisions of this act ; however, shall not apply 
to any injuries sustained before it takes effect, nor shall it 
affect in any manner any suit or legal proceedings pend- 
ing at the time it takes effect. 

This section is constitutional. A contract releasing a company 
from liability on payment of a sum from its relief fund is void. 49 
N. E. Rep., 582.- 

An agreement that the beneficiary of a relief fund will not also 
sue for damages is not forbidden by this section. 53 N. E. Rep., 
290. 

A contract with a relief department agreeing that the accept- 
ance of benefits therefrom shall operate as a release of all claims 
against the railroad is nothing more than a contract for a choice 
between two modes of compensation, and is not a release within 
the meaning of the above section. Acceptance by a widow of such 
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benefit will not bar her action as administratrix in behalf of her 
children. 152 Ind., 345. 

The law of the place of accident and not of the company's main 
office determines a claimant's right to recover. 108 Fed. Rep., 320. 

Chapter 94. — Coal-mine regulations and inspection. 

Sec. 7473. For any injury to person or persons or prop- in ]^^} t7 tot 
erty occasioned by any violation of this act, or any will- 
ful failure to comply with any of its provisions, a right 
of action against the owner, operator, agent, or lessee 
shall accrue to the party injured for the direct injury sus- 
tained thereby, and in case of loss of life by reason of 
such violation, a right of action shall accrue to widow, 
children, or adoptedchildren, or to the parents or parent, 
or to any other person or persons who were before such 
loss of life dependent for support on the person or per- 
sons so killed, for like recovery for damages for the injury 
sustained by reason of such loss of life or lives. 

This section gives no right of action to a personal representative, 
but only to the beneficiaries named. 50 N. E. Rep., 368. 

IOWA. 

Code of 1897 and Supplement op 1902. 

Title 10. — Chapter 5. — Liability of railroad companies 
for injuries of employees. 

Section 2071. Every corporation operating a railway ^J^ ^ r l n |JJ 
shall be liable for all damages sustained by any person, ligence. y 
including employees of such corporation, in consequence 
of the neg;lect of the agents, or by any mismanagement 
of the engineers or other employees thereof, and in con- 
sequence of the willful wrongs, whether of commission or 
omission, of such agents, engineers, or other employees, 
when such wrongs are in any manner connected with the 
use and operation of any railway on or about which they 
shall be employed, and no contract which restricts suchstricSn^Via* 
liability shall be legal or binding. . billty - 

Nor shall any contract of insurance, relief, benefit, or inauran^etc? 
indemnity in case of injury or death, entered into prior 
to the injury, between the person so injured and such cor- 
poration, or any other person or association acting for 
such corporation, nor shall the acceptance of any such 
insurance, relief, benefit, or indemnity by the person 
injured, his widow, heirs, or legal representatives after 
the injury, from such corporation, person, or association, 
constitute any bar or defense to any cause of action 
brought under the provisions of this section, but nothing 
contained herein shall be construed to prevent or invali- 
date any settlement for damages between the parties sub- 
sequent to injuries received. 

The intention of this statute is merely to give employee *> 
right of action for injuries arising from the negWge&Qfe ol <sfe\&> 
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ployees, and not to change the degree of care necessary as be- 
tween master and servant. 26 Iowa, 363. 

The company is not liable to an employee under circumstances 
that would not have rendered it liable to one not an employee. 
107 Iowa, 682. 

This statute does not confer upon a widow the right to sue for 
the death of her husband occasioned by the wrongful act of a 
railroad company. 88 N. W. Rep., 815. 

A railway company can not avoid liability under this statute 
by requiring of its employees more than reasonable care in the 
discharge of their duties. 83 Iowa, 380. 

This statute is not unconstitutional, being applicable to all per- 
sons or corporations engaged in a peculiar business. 20 Iowa, 338. 

It seems not to be applicable to street railways. 68 Fed., 82. 

A receiver, operating a railroad under the appointment of a 
court, is within the terms of this section. 62 Iowa, 728. 

The statute applies only to accidents growing out of the use 
and operation of railroads. One who is required in the course of 
his employment by a railroad company to go upon a train is to 
be regarded as being engaged in its operation, notwithstanding 
his employment may not be connected with the running of its 
trains. 41 Iowa, 344. 

The running of special trains by a construction company engaged 
In constructing a road is operating it within the meaning of this 
statute. 43 Iowa, 406. 

A clinker man in a roundhouse injured while coupling tanks 
moved by engines is within the statute. 87 Iowa, 206. 

So is a bridge worker who is required in the course of his em- 
ployemnt to ride on trains. 47 Iowa, 375. 

So is a section hand. 36 Iowa, 372. 

And a man engaged in shoveling gravel from a gravel train. 
43 Iowa, 406. 

Or in the operation of a dirt train. 36 Iowa, 52. 

Or in running a hand car. 137 U. S. Rep., 507. 

Operating a ditching machine which worked by the movement 
along the track of the train of which it forms a part is within the 
statute. 73 Iowa, 576. 

An employee injured while operating a derrick situated on a 
flat car, worked by moving the car, recovered under this statute. 
73 Iowa, 576. 

As did one injured by the caving of a sand bank where he had 
been engaged in loading a train. 72 Iowa, 709. 

And one injured in a coal house by the negligent moving of a 
plank over which coal had been* carried to the tender of a live 
engine. 106 Iowa, 54. 

But employees elevating coal to a platform from which tenders 
were to be filled were not within the statute. 70 Iowa, 555. 

Nor repair men at work on a track and not injured by the opera- 
tion of the road. 68 Iowa, 22. 

Nor a car repairer who worked on cars while not in motion, 
though sometimes required to ride from place to place on trains 
of the company for the purpose of making such repairs at different 
places. 64 Iowa, 644. 

The foreman of an iron gang on a bridge, who controlled the 
speed of trains by signals, was directing the operation of trains 
in such a sense as to fix the liability of the railway company for 
the death of an employee at the bridge, caused by a train running 
at too great speed. 72 N. W. Rep., 545. 

The fact that an employee is foreman of a crew of men whom 
he directs and whom he may hire or discharge does not prevent 
his being a coemployee with such workmen so that he can recover 
under this section for injuries received by their negligence. 60 
Iowa, 230. 

A written contract by which an employee agrees to hold the 
company harmless for injuries received in doing certain acts 
which he is advised are dangerous is admissible for the purpose of 
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showing the existence of the rule and of notice to the employee 
of such rule and of the danger. 73 Iowa, 158. 

This section does not make the employer responsible for negli- 
gent acts of an employee done tortiously or outside the line of 
duty. 78 N. W. Rep., 698. 

Title 10. — Chapter 5. — Safety appliances on railroads. 

Sec. 2083. Any corporation, company, or person oper- Penalty, 
ating a railroad in this State and using a locomotive en- 
gine, or running a train of cars, or using any freight, way, 
or other car contrary to the provisions of the four pre- 
ceding sections, shall be guilty of a misdemeanor, and 
shall be subject to a fine of not less than five hundred nor 
more than one thousand dollars for each and every of- 
fense; but such penalties shall not apply to companies Exception, 
hauling cars belonging to railroads other than those of 
this State which are engaged in interstate traffic. Any of ^ig£ mption 
railway employee who may be injured by the running of 
such engine, train, or car, contrary to the provisions of 
said sections, shall not be considered as waiving his right 
to recover damage by continuing in the employ of the 
corporation, company, or person operating such engine, 
train, or cara 

Title 12.— Chapter 9. — Coal-mine regulations. 

Sec. 2492. In addition to any and all other remedies, r ^^ , i 1 d ure f t J 
if any owner or person in charge of any mine shall fail safety. 
to provide any of the appliances herein required for the 
safety of the employees, or the appliances provided do 
not conform to the requirements herein specified, or such 
owner or agent shall neglect, for twenty days after notice 
given in writing by the district mine inspector of such 
failure, to remedy the same, such inspector may apply to 
the district court, or any judge thereof, in an action Action, 
brought in the name of the State, for a writ of injunction 
to restrain the working of the mine with more persons at « 

the same time than are necessary to make the improve- 
ments needed, save as may be required to prevent waste, 
until such appliances have been supplied, and in case an 
injury happens to those engaged in work because of such 
failure the same shall be held culpable negligence. 

Title 18. — Chapter 2. — Right of action for personal in- 
juries — Limitations. 

Section 3447. Actions may be brought within the Limitation of 
times herein limited, respectively, after their causes ac- two years * 
crue, and not afterwards, except when otherwise specially 
declared : 

* * * * * 

3. Those founded on injuries to the person * * * 
within two years; * * * 
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KANSAS. 

General Statutes op 1901. 

Chapter 84. — Liability of railroad companies for injuries 
to employees. 

feUolWerv- Section 5858 (as amended by chapter 393, Acts of 
ant*. 1903). Every railroad company organized or doing busi- 

ness in this State shall be liable for all damages done to 
any employee of said company in consequence of any 
negligence of its agents, or by any mismanagement of its 
engineers or other employees, to any person sustaining 
such damage: Provided*, That notice m writing of the 
injury so sustained, stating the time and place thereof, 
shall have been given by or on behalf of tne person in- 
jured to such railroad company within ninety days after 
the occurrence of the accident. 

This statute is constitutional. 33 Kans., 298. 

It does not do away with the defense of contributory negligence. 
34 Kans., 472. 

Negligent act must be of an employee having authority or duty 
in the premises. 30 Kans., 601. 

Only those persons more or less exposed to the hazards of the 
business of railroading are within the protection of this statute. 
25 Kans., 53. 

Injury must be received while in the line of duty. 25 Kans., 1. 

A section hand injured by a rail being negligently allowed to fall 
upon him can recover under this section. 33 Kans., 416. 

So can a bridge carpenter engaged in loading timbers to be trans- 
ported to the place of use. 52 Kans., 264. 

And workmen preparing an engine in a roundhouse for imme- 
diate use. 62 Fed. Rep., 363. 

The statute applies to a receiver operating a road. 55 Kans., 
589. 

But not to employers having employees engaged in work upon 
the roadbed or the trains of a railroad corporation. 44 Kans., 
669. 

A railroad company can not contract in advance for the waiver 
and release by an employee of his statutory rights. 29 Kans., 169. 

KENTUCKY. 

Constitution. 

Right of action for injuries causing death. 

by^egngence!* Section 241. Whenever the death of a person* shall re- 
sult from an injury inflicted by negligence or wrongful 
act, then, in every such case, damages may be recovered 
for such death from the. corporations and persons so caus- 
ing same. Until otherwise provided by law, the action to 
recover such damages shall in all cases be prosecuted by 
Who may sue. ^ personal representative of the deceased person. The 
general assembly may provide how the recovery shall so 
and to whom belong; and until such provision is made the 
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same shall form part of the personal estate of the deceased 
person. 

This does not give a right of action against an employer for the 
death of an employee caused by the negligence of a fellow-servant 
of equal grade in the same department A conductor temporarily 
acting as brakeman is still of equal rank with a locomotive engi- 
neer, so that he can not recover of the company for injuries re- 
ceived from the engineer's negligence. 54 S. W. Rep., 184. 

Statutes of 1894. 

Chapter 1. — Right of action for injuries causing death. 

Section 6. Whenever the death of a person shall result by^SgUg^nSJ* 
from an injury inflicted by negligence or wrongful act, 
then, in every such case, damages may be recovered for 
such death from the person or persons, company or com- 
panies, corporation or corporations, their agents or serv- 
ants, causing the same, and when the act is willful or 
the negligence is gross, punitive damages may be recov- da * J * ! {^J* 
ered, ana the action to recover such damages shall be who may sue. 
prosecuted by the personal representative of the deceased, empt™** 68 ** 
The amount recovered, less funeral expenses and the cost 
of administration, and such costs about the recovery, in- 
cluding attorney fees, as are not included in the recovery 
from the defendant, shall be for the benefit of and go to 
the kindred of the deceased. * * * 

The common law action for suffering of the deceased, death not 
being immediate, will bar an action under this statute to recover 
for loss of life. 12 Bush, 144. 

In the absence of gross, wanton, or willful negligence, damages 
should be compensatory only, and not punitive. 4 Bush, 593. 

If defendant was guilty of gross neglect, both compensatory and 
punitive damages may be awarded. 15 R., 199. 

Proof of ages and number of children of deceased is admissible. 
7 Bush, 235. 

Where neglect is not willful and death results instantly, the 
damages are confined to the value of the decedent's power to earn 
money. 9 Bush, 728. 

See also section 241 of the Constitution, and note. 

Chapter 32. — Safety appliance^ on railroads. 

Sec. 793. Any company failing to comply with or vio- Penalty, 
lating or permitting any of its employees or agents to 
violate any of the provisions of sections * * *, 778, 
780, * * * of this article, shall, in addition to sub- 
jecting itself to any damages that may be caused by such 
failure or violation, be guilty of a misdemeanor and be 
fined for each failure or violation not less than one hun- 
dred nor more than five hundred dollars, to be recovered 
by indictment in the circuit court of any county through 
which the company in default operates a line of road, or 
in the Franklin circuit court. 
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LOUISIANA. 

iVoorhies's Revised Civil Code of 1870 — Edition of 

1887. 

Right of action for personal injuries. 

CAM* id 1 r by Article 2315. Every act whatever of man that causes 

wrongful act. damage to another obliges him by whose fault it hap- 

acfion Vi in r caseP ene( ^ to re P a i r to. The right of this action shall survive 

of death. in case of death in favor of the minor children and widow 

of the deceased, or either of them, and in default of these 

in favor of the surviving father and mother, or either 

of them, for the space of one year from the death. 

Negligence. Art. 2316. Every person is responsible for the damage 

he occasions not merely by his act, but by his negligence, 

his imprudence, or his want of skill. 

lo^ees °e f tc em Art. 2317. We are responsible not only for the damage 

p oyees, . occas i one( j by our own ac t ? but for that which is caused 

by the act of persons for whom we are answerable, or of 

the things which we have in our custody. * * * 

employers 7 ° f Ar t « 2320. Masters and employers are answerable for 

the damage occasioned by their servants and overseers in 

the exercise of the functions in which they are employed. 

Teachers and artisans are answerable for the damage 

caused by their scholars or apprentices while under their 

superintendence. 

In the above cases responsibility only attaches when 
the masters or employers, teachers and artisans might 
have prevented the act which caused the damage and 
have not done it. 

A youth put to work at a dangerous machine without instruc- 
tion has, under the above sections, an action for injuries received 
while so employed. 23 So. Rep., 469. 

MAINE. 

Revised Statutes of 1903. 

Chapter 89. — Right of action for injuries causing death. 

Section 9. Whenever the death of a person shall be 
caused by wrongful act, neglect, or default, and the act, 
neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 
action and recover damages in respect thereof, then, and 
in every such case, the person who, or the corporation 
which, would have been liable, if death had not ensued, 
shall be liable to an action for damages, notwithstanding 
the death of the person injured, and although the death 
shall have been caused under such circumstances as shall 
amount to a felony. 

Sec. 10. Every such action shall be brought by and in 
the names of the personal representatives of such de- 
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ceased person, and the amount recovered in every such 
action shall be for the exclusive benefit of his widow, 
if no children, and of the children, if no widow, and if 
both, then of her and them equally, and, if neither, of 
his heirs. The jury may give such damages as they shftll 
deem a fair and just compensation, not exceeding five 
thousand dollars, with reference to the pecuniary inju- 
ries resulting from such death to the persons for whose 
benefit such action is brought : Provided, That such action 
shall be commenced within two years after the death of 
such person. 

In order for an employee to recover under this statute he must 
be free from contributory negligence. 56 Atl. Rep., 913/ 

MARYLAND. 

Public General Laws — Code of 1903. 

Article 23. — Liability of employers for injuries to em- 
ployees — Cooperative insurance fund. 

Section 222. Any corporation, partnership, association, Law applies 
individual or individuals engaged in the business of ° w om ' 
operating any coal or clay mine, quarry, steam or street 
railroad in the State of Maryland, and any incorporated 
town, city, or county in the State engaged in the work 
of constructing any sewer, excavation, or other physical 
structure, or the contractors for any such town, city, or 
county, shall be liable in law to any employee engaged x Y h i m Jt y 
in the above-named occupations, or in case of death to cam 
his wife, her husband, if the deceased be a married 
woman, or to his or her parent or children, in accord- 
ance with section two of article sixty-seven, for the dam- Negligence 
ages flowing from an injury to said employee or from Sr U death! in:,ur7 
the death oi such employee, when such death or injury s 

is caused by the negligence of the employer or by the 
negligence of any servant or employee of such employer ; 
and if it appears that such injury or death was caused Joint negii- 
by the joint negligence of such employer, his servants, gence * 
or employees, on the one hand, and the negligence of the 
injured or deceased employee, on the other hand, then 
the employer shall be liable for one-half of the damages 
sustained by such injury or death. 

Sec. 223. No employer, town, city, or county (or con- insurance 
tractor or contractors therefor) shall be liable" under the* 1 " 1 * 1, 
preceding section, if the said employer, city, town, or 
county (or contractor or contractors therefor) shall pay 
the following annual sums in advance into the hands of 
the insurance commissioner, in monthly installments: 
First. Every employer engaged in coal or clay mining Sums to be 
or quarrying shall pay the annual sum of one dollar and pald " 
eighty cents for every person employed and working in 
the State of Maryland. Second. Every em^to^fe? <s&.- 
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gaged in operating any steam railroad shall pay the 
annual sum of three dollars for every person employed 
by it residing in the State of Maryland. Third. Every 
employer engaged in the business of operating any street 
ranwav or trolley road shall pay the annual sum of sixty 
cents ior each person employed by it within the State of 
Maryland. Fourth. Every town, city or county (or the 
contractor or contractors therefor) shall pay such annual 
sum of money for each person employed in the work of 
constructing any sewer, excavation, or other physical 
structure, as the said insurance commissioner shall ad- 
judge to be necessary to insure such employees in the sum 
of one thousand dollars in the event of death in such 
employment, considering the occupation of [or] trade 
be 0l deduc?e5 r ^ involved: Provided, however, That any employer, 
from wages, town, city, or county (or contractor therefor) may deduct 
from the wages of their respective employees a sum not 
exceeding one-half of the amount payable to said insur- 
ance commissioner under the provisions of sections 222- 
228, and make such deduction by weekly, monthly, or 
other periodic installments, such employers to inform 
their employees of this provision at the time of their 
employment or of the continuance of their employment 
under said sections, as a condition of such employment : 
Report Provided further, That no party liable under the preced- 
ing section shall be entitled to take advantage of the 
provisions of this section unless the said party shall on 
the first Monday of each month make a report under 
oath to the insurance commissioner aforesaid, stating 
the number of persons employed in this State in the 
respective occupations covered by said sections 222-228 
during the preceding month (even if only employed for 
a fraction of said month), and the estimated number 
to be employed during the month of such report, and shall 
pay to the said insurance commissioner the. proper 
monthly installment for each person employed during 
Contracts such month, making up for any shortage in the payment 
Sons. 11 * prov " for the preceding month. And it shall be unlawful for 
any person, employer, employee, corporation, or partner- 
ship to make any contract waiving or avoiding or affect- 
ing the full legal effect of sections 222-228. 

■uraruf of m ^ EC * ^* # "^ * s h ere ky ma( ie the duty of the insurance 
missfoner. com " commissioner to receive and safe custody keep of all such 
sums of money or insurance premiums, and to keep a dis- 
tinct fund therefor, to be known as the employers and 
employees' cooperative insurance fund, and to invest his 
monthly balances or surplus in safe and convertible 
securities of any State, county, or city of the United 
States or the bonds of the United States, and the bond of 
such insurance commissioner shall be liable for such fund, 
and it shall be his duty to keep accurate accounts of the 
receipts and disbursements of such money, and full sta- 
tistics of the operation of this function of his department. 
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In the event of the death of an employee insured under 
the preceding section [of this act], who shall have come 
to his or her death in the course of the employment and 
by causes arising therein (provided such death shall not 
have occurred at a period longer than one year from the 
date of the injury), then the insurance commissioner, 
upon being satisfied by adequate evidence of such death, 
shall pay to the administrator or executor of the deceased, 
or unto the widow or husband or children of the deceased, 
as the said insurance commissioner shall deem wisest for 
the dependents, if there be any, the sum of one thousand 
dollars, and shall pay such indemnification for no other 
reason or cause whatsoever. 

Sec. 225. The insurance commissioner shall report in B«port. 
January of each year to the governor the experience of 
this function of his department, and shall have plenary 
power to determine all disputed cases which may arise in 
its administration and to regulate from year to year the 
rates of premiums payable in order to preserve such fund 
and pay the death indemnification herein provided. He Compensa- 
shall receive in compensation for the extra services im- tioa " 
posed by said sections 222-228 one per centum of the Power, 
receipts of such fund, and shall have power to define the 
insurance provisions of said section [s] bv regulations 
not inconsistent therewith, and shall prescribe the charac- 
ter of the monthly or other reports required of the parties 
liable hereunder and the character of the proofs or death, 
and shall have power to make all other orders and rules 
necessary to carry out the true intent and purpose of said 
sections. 

Sec. 226. If anv partv, subject to the provisions of l ^ MtitnU 
said sections, shall consider that he. thev, or it is or are p 
making better provisions on the whole lor the workmen 
employed, either by way of payments in case of death, 
injury, sickness, or old age. or all combined, and is or are 
contributing more in such manner to the said workman 
than he, thev. or it would be obliged to do under the in- 
surance provision hereof, then said party may make ap- 
plication to the said insurance commissioner to be abso- 
lutely released and exonerated from all liability imposed 
upon the applicant by virtue of said sections, such appli- 
cation to be in writing, under oath, whereupon the insur- 
ance commissioner shall cause such application to be pub- 
lished in some newspaper published in the city or county, 
when [where] the applicant has its principal* office in the 
State, at the expense of the applicant, fixing a date for a 
hearing to be given to all persons concerned, not less than 
one month from the day of the filing of such application : 
and the said insurance commissioner shall thereupon hear nearby, 
all parties concerned and shall have power to summon 
witnesses and administer oaths, and if upon full investi- 
gation he shall be satisfied that the application of such 
applicant ought to be granted, and that such applicant 
does and will make better provisions on the whole for the 
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workman concerned than is made by said sections, then 
the said insurance commissioner is hereby empowered to 
release said applicant from all liability under said sec- 
tions, by appropriate order to be signed by him, a certi- 
fied copy whereof of the insurance commissioner shall be 
admissible in evidence as proof of its contents in any 
county of this State: Provided, That the said insurance 
commissioner shall insert in said order of release ade- 
quate provision for the reviving of the full legal effect of 
said sections, in case such applicant should fail to con- 
tinue the scheme or system of benefits maintained by such 
applicant, through which said order of release is granted. 
Definitions. Sec. 227. The words party, applicant, and employer, 
as used in said sections 222-228, shall be construed to 
mean the corporation, association, partnership, individual 
or individuals, town, city, county (or contractor therefor) 
liable to be sued under section 223, unless a contrary sense 
appears. The word employee, as used in section 222, 
shall be construed to mean any person employed in the 
State and residing therein, and under section 224 the 
word employee shall be construed to mean any employee 
for whom the insurance premiums herein provided for 
have been paid, 
insurance Sec. 228. The insurance commissioner shall have power 
may™xtend! er to extend the benefits of all said sections, except section 
222, defining the liability of employers, to other industrial 
or manual occupations in this State, fixing such rates, 
terms, conditions, qualifications, and limitations as he may 
judge prudent. 

Article 67. — Right of action for injuries causing death. 

Death caused Section 1. Whenever the death of a person shall be 
y neg gence. cause( j j^ wr0 ngful act, neglect, or default, and the act, 
neglect, or default is such as would (if death had not 
ensued) have entitled the party injured to maintain an 
action and recover damages in respect thereof, the person 
who would have been liable if death had not ensued shall 
be liable to an action for damages, notwithstanding the 
death of the person injured, and although the death shall 
have been caused under such circumstances as amount in 
law to felony. 

Injuries or death occasioned by conditions of which an employee 
has full knowledge give no ground of action against an employer 
under this act 75 Md., 152. 

whosebe'neflt r ^ EC * ^" Every such action shall be for the benefit of the 
wife, husband, parent, and child of the person whose 
death shall have been so caused and shall be brought by 
and in the name of the State of Maryland for the use of 
Damages, the person entitled to damages ; and in every such action 
the jury may give such damages as they may think 
proportioned to the injury resulting from such death to 
the parties respectively for whom and for whose benefit 
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such action shall be brought, and the amount so recovered, 
after deducting the costs not recovered from the defend- 
ant, shall be divided amongst the above-mentioned parties, 
in such shares as the jury by their verdict shall find and 
direct : Provided, That not more than one action shall lie v so * 
for and in respect of the same subject-matter of com- 
plaint; and that every such action shall be commenced Limitation, 
within twelve calendar months after the death of the 
deceased person. 

This section does not deprive a plaintiff of the right to sue 
separately different joint tort-feasors. 72 Md., 140. 

Sec. 4. The word " person " shall apply to bodies poli- Definition, 
tic and corporate, and all corporations shall be responsible 
under this article for the wrongful acts, neglect, or de- 
fault of all agents employed by them. 

Code of Public Local Laws, 1888. 

Article 1. — Liability of operators, etc., of mines for in-, 
juries to employees — Cooperative insurance fund. 

Section 195a (added by chapter 412, Acts of 1902). to L X m a . pplIes 
Any corporation, partnership, association, individual, in- 
dividuals, engaged in the business of owning or conduct- 
ing any coal mines, clay mines, in Allegany or Garrett 
counties, whether such owner or owners, operator or op- 
erators, be residents of the State of Maryland or not, 
employing persons in the operation of mining coal or clay, 
shall be liable in law to any employee engaged in such c i a un h benefit/ 
occupation or to his legal representatives, in case of death, 
for the damage arising and flowing from any injury 
received by said employee through the .negligence of said Ne g n s ence - 
owner or operator or from the negligence of any agent or 
agents, employee or employees, and if the negligence caus- gencef* negU " 
ing such injury be found to consist of the joint or 
collective negligence of both the employer, his agent or 
agents, employee or employees, on the one hand, and of the 
negligence of the injured employee on the other, hand, 
then it shall be the duty of the jury, or of the court 
sitting as a jury, to determine and ascertain as near as 
may be the proportion of such negligence of which each 
has been guilty, and having ascertained and determined 
such proportions of negligence causing the injury, it shall 
be the duty of the jury, or of the court sitting as a jury, 
to apportion the damages arising from said injury in like 
proportion or degree and award to the plaintiff or plain- 
tiffs the proportion of damages suffered which it shall 
have been determined was the proportion of the defendant 
or defendants' negligence contributing to the injury com- 
plained of. 

Sec. 195b (added by chapter 412, Acts of 1902). Pro- fun I d nsurance 
vided, That no employer, owner, or operator shall be liable 
under the aforegoing section of this act if the said em- 
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paid. 



Report. 



Duty of In- 
surance com- 
missioner. 



ployer, owner, or operator shall pay annually in advance, 
Deductions in monthly installments, to the insurance commissioner of 
from wages, ^e State of Maryland, on the first Monday in each month, 
the following sums of money, respectively, one-half of 
which sums may be deducted by such owner, employer, or 
operator from the wages of their employees, and the em- 
Sums to be ployer shall inform their employees of the provisions of 
this section, and make the same a condition of their em- 
ployment, to wit, as follows : Any coal mine or clay mine 
employer or employers shall pay said insurance commis- 
sioner the annual sum of one dollar and eighty cents for 
each and every person employed on its pay roll in the 
State of Maryland : Provided, however, That no employer 
liable under the preceding section of this act shall be en- 
titled to take advantage of this section of this act and its 
provisions unless the said party shall on the first Monday 
of each month make a report under oath to the insurance 
commissioner aforesaid, stating the number of persons 
actually employed in Maryland, and on its pay roll during 
the preceding month, and the estimated number to be em- 
ployed during the month of the report, and shall pay 
the monthly installment above required. 

Sec. 195c (added by chapter 412, Acts of 1902). It is 
hereby made the duty of the insurance commissioner of 
Maryland to receive and safe custody keep of all such 
sums of money or insurance premium as may be paid to 
him under the provisions of this act, and to keep such 
monies [moneys] in a distinct fund free from all other 
monies [moneys] which may come to him, and the bond 
of said insurance commissioner shall be liable for all 
monies [moneys] which come into his hands under the 
provisions of this act, and to keep accurate account of 
such monies [moneys] and the number of accidents in 
each occupation giving rise to any claims against the 
same, and in the event of the death of any employee in- 
sured under the second section of this act, who shall have 
come to his or her death in the course of his or her employ- 
ment, and from cases arising out of such employment cov- 
ered by this act : Provided, That such death shall not have 
occurred at a period longer than one year from the date 
of the injury, then the State insurance commissioner, upon 
being satisfied by adequate evidence of such death, shall 
pay to the legal representative or unto the widow or chil- 
dren or husband of the deceased, as the said insurance 
commissioner shall deem wisest for the defendants, if 
there be any, the full sum of one thousand dollars, and 
shall pay such indemnification for no other reason or 
cause whatsoever. 

Sec. 195d (added by chapter 412, Acts of 1902). The 
said insurance commissioner shall report in January of 
each year to the governor the experience of this function 
of this department, and keep proper statistics of the oper- 
ation of the same, and shall have power to regulate from 
year to year the amount per capita required from each 
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employer for each employee engaged in the occupation 
above described, and saia insurance commissioner shall 
have plenary power to prescribe the notice of accident, 
the character of proof thereof, and the proof of death, 
and the character and specific requirements of the monthly 
report herein provided for, and to make full regulations 
for the government of this function of this department, 
and shall receive from the annual receipts of such in- tlo £ ompe 
surance premiums one per centum for the payment of 
such extra services as may be required in the^administra- 
tion of the duties imposed by this act. The word em- Bt *££ { 
ployee as used in this act shall be construed to mean every 
person employed by the employer in such employment 
working in the State of Maryland. 

Article 1 (revision of 1902, chapter 124, Acts of 1902). — 
Mine regulations. 



(Alleghany and Garrett counties.) 

Sec. 209n. For any injury to person or property oc- 
casioned by any violation of this act, or any failure to 
comply with its provisions by any owner, operator, or 
superintendent of any coal mine or colliery, a right of 
action shall accrue to the party injured against said 
owner or operator for any direct damages he may have 
sustained thereby, and in case of loss of life by reason 
of such neglect or failure aforesaid a right of action shall 
accrue to the widow and lineal heirs of the person whose 
life shall be lost for like recovery of damages for the 
injury they shall have sustained. 

MASSACHUSETTS. 

Revised Laws of 1902. 



Violation. 



Damages. 



Chapter 104. — Factories and workshops — Inspection, etc. 

Sec. 50. The owner, lessee, or occupant of a theater, Wno liable - 
factory, workshop, or manufacturing establishment, or 
whoever owns any building or room mentioned in and 
subject to the provisions of sections fifteen, seventeen, 
twenty-two, twenty -three, twenty-five, twenty-six, thirty- 
six, and thirty-seven, or controls the use thereof, shall 
cause the provisions thereof to be observed, and such per- 
son or corporation shall be liable to any person injured 
for all damages caused by a violation of the provisions 
of this chapter. No criminal prosecution shall be com- Allowance of 
menced for such violation until four weeks after notice me ' 
in writing to such person or corporation has been given 
>y an inspector of factories and public buildings of any 
changes necessary to be made to conform to the provisions 
of said sections, nor if such changes shall have been made 
in accordance with such notice. Notice to one member ^S2Si £&5aL 
l c c—W 15 
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of a firm or to the clerk or treasurer of a corporation or 
to the person in charge of the premises shall be sufficient 
notice hereunder to all members of such firm or to such 
corporation owning, leasing, or controlling the premises. 
Such notice may be served personally or sent by mail. 
w^o C iPoston. 8 Sec. 53. Sections fifteen to eighteen, inclusive, twenty- 
two to twenty-six, inclusive, * * * forty-eight to 
fifty-one, inclusive, * * * shall not apply to the city 
of feoston. 
» 

Chapter 106. — Employment of labor. 

exempting* em* ^ec. ^' ^° P 61 ^ 011 shall, by a special contract with 

pioyer from his employees, exempt himself from liability which he 

liability. ma y j^ un( j e r ^ them for injuries suffered by them in 

their employment and resulting from the negligence of 

the employer or of a person in his employ. 

This section does not preclude the use of an application for em- 
ployment in which the applicant undertaKes to make a careful 
examination of all objects near the tracks of a railroad so that 
he shall be aware of the dangers attendant upon his employment, 
although his doing so relieves his employer, in a measure, of his 
liability. 55 N. E. Rep., 891. 

Chapter 106. — Liability of employers for injuries to 
employees. 

caused *by— y Section 71. If personal injury is caused to an em- 
ployee, who, at the time of the injury, is in the exercise of 
due care, by reason of — 
Defects. First. A" defect in the condition of the ways, works, or 

machinery connected with or used in the business of the 
employer, which arose from, or had not been discovered 
or remedied in consequence of, the negligence of the em- 
ployer or of a person in his service who had been en- 
trusted by him with the duty of seeing that the ways, 
works, or machinery were in proper condition ; or, • 
of su^rintend^ Second. The negligence of a person in the service of the 
ent. employer who was entrusted with and was exercising 

superintendence and whose sole or principal duty was 
that of superintendence, or, in the absence of such super- 
intendent, of a person acting as superintendent with the 
authority or consent of such employer ; or, 
char^e°of raiE Third. The negligence of a person in the service of 
road signal, the employer who was in charge or control of a signal, 

switch, locomotive engine, or train upon a railroad — 
employee. 8 ° f The employee, or his legal representative, shall, subject 
to the provisions of the eight following sections, have the 
same rights to compensation and of action against the 
employer as if he had not been an employee, nor in the 
service, nor engaged in the work of the employer. 
Definitions. X car which is in use by, or which is in possession of, a 
railroad corporation shall be considered as a part of the 
ways, works, or machinery of the corporation which uses 
or has it in possession, within the meaning of clause one 
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of this section, whether it is owned by such corporation 
or by some other company or person. One or more cars 
which are in motion, whether attached to an engine or 
not, shall constitute a train within the meaning of clause 
three of this section, and whoever, as a part of his duty 
for the time being, physically controls or directs the 
movements of a signal, switch, locomotive engine, or train 
shall be deemed to be a person in charge or control of a 
signal, switch, locomotive engine, or train within the 
meaning of said clause. 

To maintain an action under this statute it is necessary that the 
exercise of due care by the employee should be proved. Where 
there is no evidence that decedent was free from negligence a ver- 
dict for defendant is proper. 39 N. E. Rep., 188. 

This chapter is not a bar to an action at common law in cases 
included within its terms, but in which an employee might have 
maintained an action before the law was passed. 150 Mass., 190. 

An employer is not liable to a contractor's employee. 41 N. E. 
Bep., 678. 

This chapter does not render cities liable for injuries to its em- 
ployees. 161 Mass., 368. 

An employee injured through the negligence of a fellow-servant 
in handling or using a machine, tool, or appliance which is itself 
in a proper condition, has no right of action against his employer 
under this section. 147 Mass., 753. 

An employee injured in work outside the line of his duty can not 
recover under this section, even though he was exercising due 
care. 150 Mass., 362. 

It may not be necessary that works or ways belong to an em- 
ployer to make him liable for defects therein, but it must at least 
appear that he has control of them and that their use in his busi- 
ness is by his authority, express or implied. 156 Mass., 298. 

A track owned and maintained on his premises by an individual 
is no part of a railroad company's ways so as to render it liable 
for the death of an employee occasioned by a defect therein. 160 
Mass., 260. 

Subsection 3 does not cover the negligence of an engineer blow- 
ing off steam in a roundhouse and injuring a machinist. 41 N. B. 
Rep., 289. 

Nor does an electric motor on a street railway come within Its 
provisions. 50 N. E. Rep., 536. 

If an action is based on the negligence of a superintendent, it 
must be shown that such negligence occurred not only during the 
superintendence but substantially in the exercise of it 156 Mass., 
293. 

The employer is not answerable for the negligence of a person 
who, though intrusted with superintendence, is at the time and in 
the doing of the act complained of engaged in the duties of a com- 
mon workman and not exercising superintendence. 156 Mass., 342. 

A workman usually on the same level with fellow-workmen, but 
occasionally put in charge of a gang in the absence of the usual 
foreman, is not solely or principally a superintendent within the 
meaning of clause two. 38 N. E. Rep., 440. 

A foreman detailed a workman for duty for which he was ob- 
viously incompetent. Held, that the employer was liable for per- 
sonal injuries resulting to a fellow-workman. 39 N. E. Rep., 1007. 

Loaded freight cars received by a railroad company from and 
belonging to other roads to be hauled by such company over part 
of its road in due course of business are a part of the works and 
machinery of such company. 38 N. E. Rep., 508. 

A brakeman was injured by a defective brake wheel on an 
empty freight car the property of another company, which was 
being hauled in transfer. Held, that such car was not a part of 

by— vol 5—05 69 
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the ways, works, or machinery connected with or used In the 
business of the employer, so as to make the company liable under 
this section. 165 Mass., 21. 

Brakemen on detached cars running by the impetus given by a 
locomotive are not in such charge or control as to entitle employees 
injured by their negligence to recover under this section. Nor is 
the foreman of a switching gang who merely points out to the con- 
ductor of a switching train where he wishes the cars placed in 
charge of the train within the meaning of this chapter. 42 N. E. 
Rep., 112. 

injnry lon a'nd ^ EC * ^' ^ ^e ^i 11 ^ described in the preceding sec- 
death, tion results in the death of the employee, and such death 
is not instantaneous or is preceded oy conscious suffering, 
and if there is any person who would have been entitled 
to bring an action under the provisions of the following 
section, the legal representative of said employee may, in 
the action brought under the provisions of the preceding 
section, recover damages for the death in addition to those 
for the injury. 

This statute does not give an administrator a right of action 
against his intestate's employer for causing the employee's death, 
in addition to the right to sue for damages accruing before the 
death of the injured employee. 151 Mass., 245. 

Action for Sec. 73. If, as the result of negligence of an employer 
death. himself, or of a person for whose negligence an employer 

is liable under the provisions of section seventy-one, an 
employee is instantly killed, or dies without conscious 
suffering, his widow or, if he leaves no widow, his next of 
kin, who, at the time of his death, were dependent upon his 
wages for support, shall have a right of action for dam- 
ages against the employer. 

Leaving the conjecture whether an employee who was injured 
regained consciousness before his death the same day does not fix 
the case within the provisions of this section. 156 Mass., 86. 

The "next of kin," in order to establish dependency, need not 
come within the class of persons whom the deceased was bound, 
if able, to support. The fact of actual dependence is sufficient 
155 Mass., 1. 

neSffence con- ^ec. ^** ^> under the provisions of either of the two 
Bidered. "preceding sections, damages are awarded for the death, 
they shall be assessed with reference to the degree of cul- 
pability of the employer or of the person for whose negli- 
gence the employer is liable, 
damans of ^ e amoun ^ °f damages which may be awarded in an 
amages. action under the provisions of section seventy-one for a 
personal injury to an employee, in which no damages for 
his death are awarded under the provisions of section 
seventy-two, shall not exceed four thousand dollars. 

The amount of damages which may be awarded in such 
action, if damages for his death are awarded under the 
provisions of section seventy-two, shall not exceed five 
thousand dollars for both the injury and the death, and 
shall be apportioned by the jury between the legal repre- 
sentatives of the employee and the persons who would 
have been entitled, under the provisions of section sev- 
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enty-three, to bring an action for his death if it had been 
instantaneous or without conscious suffering. 

The amount of damages which may be awarded in an 
action brought under the provisions of section seventy- 
three shall not be less than five hundred nor more than 
five thousand dollars. 

Sec. 75. No action for the recovery of damages for 
injury or death under the provisions of sections seventy- Notice, 
one to seventy-four, inclusive, shall be maintained unless Limitation, 
notice of the time, place, and cause of the injury is given 
to the employer within sixty days, and the action is com- 
menced within one year, after the accident which caused 
the injury or death. Such notice shall be in writing, 
signed by the person injured or by a person in his behalf; 
but if from physical or mental incapacity it is impossible 
for the person injured to give the notice within the time 
provided in this section, he may give it within ten days 
after such incapacity has been removed, and if he dies 
without having given the notice and without having been 
for ten days at any time after his injury of sufficient 
capacity to give it, his executor or administrator may give 
such notice within sixty days after his appointment. A 
notice given under the provisions of this section shall not 
be held invalid or insufficient solely by reason of an inac- 
curacy in stating the time, place, or cause of the injury > 
if it is shown that there was no intention to mislead, and 
that the employer was not in fact misled thereby. The 
provisions 01 section twenty-two of chapter fifty-one shall 
apply to notices under the provisions 01 this section. 

The notice required by this section applies only to cases, if any, 
within the provisions of this act in which there is no common-law 
right of action, unless a plaintiff should insist upon relying on the 
statute alone. 150 Mass., 190. 

Under this statute notice must be served before the action is 
commenced ; the requirement of notice makes it a condition prece- 
dent to the right to bring an action. 160 Mass., 143. 

Sec. 76. If an employer enters into a contract, written co^^actorB 
or verbal, with an independent contractor to do part of and subcon- 
such employer's work, or if such contractor enters into ac or8# 
a contract with a subcontractor to do all or any part of 
the work comprised in such contractor's contract with the 
employer, such contract or subcontract shall not bar the 
liability of the employer for injuries to the employees of 
such contractor or subcontractor caused by any defect 
in the condition of the ways, works, machinery, or plant 
if they are the property of the employer or are furnished 
by him, and if such defect arose or had not been discov- 
ered or remedied through the negligence of the employer 
or of some person entrusted by him with the duty of see- 
ing that they were in proper condition. 

The inference from this section plainly is that the employer 
shall be liable when a contractor's employee is injured by reason 
of a defect in the condition of the ways, works, machinery, or 
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plant furnished by the employer to the contractor which con- 
tinues through the negligence of the employer or of his agent. 
158 Mass., 232. 

can^ru* 7 r£ Sec. 77. An employee or his legal representatives shall 
cover, when, not be entitled, under the provisions or sections seventy- 
one to seventy-four, inclusive, to any right of action for 
damages against his employer if such employee knew of 
the defect or negligence which caused the injury and 
failed within a reasonable time to give, or cause to be 
given, information thereof to the employer or to, some 
person superior to himself in the service of the employer 
who was entrusted with general superintendence. 

The employee is not required to prove his ignorance of any dan- 
ger or of the giving of information before he can recover, but the 
burden of such matters is upon the defendant. 156 Mass., 368. 

The ruling as to assumption of risk by an employee is the same 
whether the action is brought at common law or under the statute. 
41 N. E. Rep., 129. 

Employ e r Sec. 78. An employer who shall have contributed to an 
i nVu ra n S c e insurance fund, created and maintained for the mutual 
fund. purpose of indemnifying an employee for personal in- 

juries for which compensation may be recovered under 
the provisions of sections seventy-one to seventy-four, 
inclusive, or to any relief society formed under the pro- 
visions of sections seventeen, eighteen, and nineteen of 
chapter one hundred and twenty-five, may prove in 
mitigation of the damages recoverable by an employee 
under the provisions of said sections such proportion of 
the pecuniary benefit which has been received by such 
employee from any such fund or society on account of 
such contribution of said employer as the contribution 
of such employer to such fund or society bears to the 
whole contribution thereto. 

Exemptions. Sec. 79. The provisions of the eight preceding sections 
shall not apply to injuries caused to domestic servants or 
farm laborers by fellow-employees. 

Chapter 111. — Safety appliances on railroads. 

Assumption Sec. 209. An employee of a railroad corporation who 
strictel re ~ is injured by any locomotive, car, or train which is used 
contrary to the provisions of sections two hundred and 
one and two hundred and three to two hundred and five, 
inclusive, shall not be considered to have assumed the 
risk of such injury, although He continues in the employ- 
ment of such corporation after the unlawful use of such 
locomotive, car, or train has been brought to his knowl- 
edge. 

Chapter 111. — Liability of railroad companies for in- 
juries causing death. 

deJth. bUlty for Section 267. * * * if an employee of a railroad 
corporation, being in the exercise of due care, is killed 
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under such circumstances as would have entitled him to 
maintain an action for damages against such corporation 
if death had not resulted, the corporation shall be liable 
in the same manner and to the same extent as it would 
have been if the deceased had not been an em- 
ployee. * * * 

The single act of negligence on the part of an employee by 
which the injury sued for is inflicted is not enough to charge the 
employer with negligence in selecting such employee. 152 Mass., 
155. 

Under this section an action can not be maintained for the 
death of an employee caused by the negligence of a fellow-servant 
153 Mass., 112. 

An employee is not by this section relieved of the duty of 
using his own faculties to learn of threatened danger. 159 Mass., 
536. 

MICHIGAN. 
Compiled Laws of 1897. 
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Chapter 164. — Safety appliances on railroads. 

Section 6280. * * * On [no] regular passenger Air brakes 
trains shall be run in this State without an air brake or train£ a88enKer 
some equally effective device for controlling the speed of 
the trains, to be approved by the commissioner of rail- 
roads, which may be applied by the engineer to each car 
composing the train, and which shall at all times be kept 
in effective condition of repair and ready for use at the 
discretion of said engineer. * * * 

gines and tenders used on the railroads in this State shall comotives. 
be equipped with a suitable driver and tender brake of 
some pattern to be approved by the commissioner of rail- 
roads, which said device shall be at all times maintained 
in effective condition of repair and ready for use, and 
* * * on [no] mixed trains, composing [composed] 
partly of passenger and partly of freight cars, on which 
the air brakes hereinbefore mentioned, provided, and re- 
quired can not be applied by the engineer to each passen- 
ger car which [sic] shall be run in this State for the trans- 
portation of passengers, unless the engine and tender on 
such train shall be equipped with a suitable driver and 
tender brake, as hereinbefore provided; and every com- 
pany, person, or corporation owning or operating a rail- 
road in this State which shall permit any trains to be run 
upon such roads without being equipped with brakes, as 
provided for in this section, shall forfeit for every train so 
run the sum of one hundred dollars, for the recovery of 
which such company, person, or corporation shall be liable 
in an action brought by the attorney-general or the prose- 
cuting attorney of any county in this State, upon the 
application of the commissioner of railroads, in behalf of 
the people of the State, the penalty when recovered to be 
paid into the State treasury, and said companies, persons, 
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Damages. or corporations shall also be liable for all damages which 
shall be sustained by any person by reason of neglect or 
refusal to comply with the provisions of this law. 

Chapter 164. — Liability of railroad companies for inju- 
ries causing death. 

D el b a ne h - Section 6308. Whenever the death of a person shall be 
Sgence. y neg caused by wrongful act, neglect, or default of any railroad 
company, or its agents, and the act, neglect, or default is 
such as would (if death had not ensued) entitle the party 
injured to maintain an action and recover damages in 
respect thereof; then and in every such case the railroad 
corporation which would have been liable if death had not 
maySebrought ensued shall be liable to an action on the case for damages, 
notwithstanding the death of the person so injured, and 
although the death shall have been caused under such cir- 
cumstances as amount in law to felony. 

A company is not excused from taking all reasonable care in 
behalf of its employees on the ground that care involves labor and 
expense. 81 Mich., 432. 

Or that the profits of the business will not justify the expense 
involved. 50 Mich., 171. 

Brakemen are as much entitled to safe access to brakes of a 
loaded car as they are to be provided with suitable brakes. 89 
Mich., 419. 

A railroad company is not held to the same accountability 
toward an employee as toward a passenger, as the former is sup- 
posed to be aware of the condition of the road. 53 Mich., 125. 

But it is due employees to protect them from unnecessary and 
unusual dangers. 91 Mich., 379. 

The company is liable if the employee is injured on account of 
being assigned to work not in his line. 49 Mich., 573. 

An employee can not recover if the injury is the result of his 
own disregard of rules. 31 Mich., 429. 

who may sue. s EC# 6309. Every such action shall be brought by and 
in the names of the personal representatives of such de- 
ceased person, and the amount recovered in any such 
action shall be distributed to the persons, and in the pro- 
portion provided by law in relation to the distribution of 
personal property left by persons dying intestate ; and in 

Damages, every such action the jury may give such amount of dam- 
ages as they shall deem fair and just, to the persons who 
may be entitled to such damages when recovered: Pro- 
vided, Nothing herein contained shall affect any suit or 
proceedings heretofore commenced and now pending in 
any of the courts of this State. 

The administrator must show that some person has suffered 
some pecuniary injury by the death. 84 Mich., 547. 

Chapter 166. — Liability of union depot companies for 
injuries causing death. 

Death caused Section 6389. Whenever the death of a person shall be 

by negligence. caU sed by wrongful act, neglect, or. default of any such 

company, or its agents, and the act, neglect, or deiault is 
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such as would (if death had not ensued) entitle the party 
injured to maintain an action and recover damages in when action 
respect thereof, then and in every such case the corpora- may roug 
tion which would have been liable if death had not en- 
sued, shall be liable to an action on the case for the dam- 
ages, notwithstanding the death of the person so injured, 
and although the death shall have been caused under such 
circumstances as amount in law to felony. 

Sec. 6390. Every such action shall be brought by and in wnomayiue. 
the names of the personal representatives of such deceased 
person, and the amount recovered in any such action shall 
be distributed to the persons, and in the proportion pro- 
vided by law in relation to the distribution of personal 
property left by persons dying intestate; and in every 
such action the jury may give such amount of damages as Damages, 
they shall deem fair and just, to the persons who may be 
entitled to such damages when recovered. 

Chapter 230. — Coercion of employees — Accident insur- 
ance. 

Section 8584. It shall hereafter be unlawful for any Coercion ai 
company or corporation doing business in this State or t0 insurance - 
for any of the omcers and agents of any such company or 
corporation, to require any of the employees of such com- 
pany or corporation to take out or obtain a life, accident, 
or life and accident policy in favor of such employee or 
other person in any particular or designated life, acci- 
dent, or life and accident company or association. 

Sec. 8585. All contracts hereinafter made between any contract* 
such company or corporation and any employee of said vold * 
company or corporation requiring or stipulating that the 
employee so contracting shall procure, obtain, or have a 
policy of insurance in any particular or designated com- 
pany or association shall be void : Provided, That nothing 
in the foregoing provisions of this act is intended to pro- 
hibit, or shall be construed as prohibiting, the employers 
of labor and the persons employed from voluntarily mak- 
ing agreements with each other for contributions of 
money by the latter to any fund to be accumulated in their 
behalf and for their benefit in common with others, and in 
such case from further agreeing that the employer may 
deduct from their wages, from time to time, the sums due 
from them under such agreement. 

Sec. 8586. The* violation of any of the provisions of Penalty, 
this act is hereby made a misdemeanor, and any company 
or corporation violating any of the provisions of this act 
shall be punished by a fine of not more than two hundred 
dollars tor each and every offense, and any shareholder, 
officer, or agent of any company or corporation violating 
the provisions of this act shall be punished by imprison- 
ment in the county jail not more than sixty days, or by a 



Proviso. 



232 LIABILITY OF COMMON CARRIERS. 

Damages, death was caused. The damages therein can not exceed 
five thousand dollars, and the amount received is to be 
for the exclusive benefit of the widow and next of kin, to 
be distributed to them in the same proportion as the per- 
sonal property of deceased persons: Provided, That any 
demand for the support of the deceased, and funeral ex- 

Senses, duly allowed by the probate court, shall be first 
educted and paid. 

The action provided for by this section abates with the death of 
the wrongdoer. 26 Minn., 500. 

If there is neither widow nor next of kin, no action can arise 
under this statute. 28 Minn., 371. 

Acts of 1895. 

Chapter 173. — Duties of employers to employees. 

pikers. of em * Section 1. Every master or employer in this State 
shall use reasonable care to provide the person or persons 
in his employ with reasonably safe, suitable, and sufficient 
tools, implements, and instrumentalities with which to do 
the master's work, and also use reasonable care to provide 
a reasonably safe and suitable place for his servants to 
perform the duties assigned to them by the master. 

It shall also be the master's duty to use reasonable care 
to establish safe and suitable rules and regulations or 
methods for the performance of the work required of his 
servants, and to direct and supervise the performance of 
the work in a reasonably safe and prudent manner. 

pa£ ce prlncl * Sec. 2. Whenever a master or employer delegates to 
any one the performance of his duties which he, as master 
or employer, owes to his servants, or any part or portion 
of such duties, the person so delegated, while so acting for 
his master or employer, shall be considered the vice prin- 
ciple [principal] and representative of the master. 

Chapter 324. — Liability of employers for injuries to em- 
ployees — Negligent felloe-servant to be named in ver- 
dict. 

name negligent Section 1. In any action where a verdict is hereafter 
fellow- servant, rendered awarding damages on account of the negligehce 
when. | a coem pi y ee or coemployees, fellow-servant or f ellow- 

servants of the injured party, the court, upon request of 
either party, made before the case is submitted to the 
jury, shall direct the jury to name, and it shall be their 
diity to name, in their verdict such coemployee or coem- 
ployees, fellow-servant or fellow-servants, if the evidence 
shall disclose their name or names; and if the evidence 
does not disclose the name or names, then such coemployee 
or coemployees, fellow-servant or fellow-servants, shall 
be designated by words of description, having reference 
to class of service, nature of employment or otherwise, so 
, as to identify them as far as possible under the evidence: 
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Provided further ■, That this act shall not apply to cases 
where the name or description of such person or persons 
is not disclosed by the evidence. 

MISSISSIPPI. 

Constitution. 

Article 7. — Liability of railroad companies for injuries 
to employees. 

Section 193. Every employee of any railroad cor- 8U N ®5 llgenceof 
poration shall have the same right and remedies for any super arlL 
injuries suffered by him from the act or omission of said 
corporation or its employees as are allowed by law to 
other persons not employees, where the injury results 
from the negligence of a superior agent or officer, or of 
a person having the right to control or direct the services 
of the party injured, and also when the injury results 
from the negligence of a fellow-servant engaged in an- Of fellow- 
other department of labor from that of the party injured, 8ervantB - 
or of a fellow-servant on another train 01 cars, or one 
engaged about a different piece of work. Knowledge 
by any employee injured of the defective or unsafe char- 
acter or condition of any machinery, ways, or appliances 
shall be no defense to an action for injury caused thereby, 4 
except as to conductors or engineers in charge of dan- 
gerous or unsafe cars or engines voluntarily operated 
by them. Where death ensues from any injury to em- Death, 
ployees, the legal or personal representatives of the person 
injured shall have the same right and remedies as are 
allowed by law to such representatives of other persons. 
Any contract or agreement, express or implied, made by w fiYing tr bene! 
any employee to waive the benefit of this section shall fits. 
be null and void ; and this section shall not be construed 
to deprive any employee of a corporation or his legal 
or personal representative of any right or remedy that he 
now has by the law of the land. The legislature may 
extend the remedies herein provided for to any other 
class of employees. 

A railroad company is liable for the death of a locomotive fire* 
man occasioned by the negligence of a telegraph operator. Action 
for injuries resulting in death must be brought by the executor 
or administrator of the decedent. 70 Miss., 471. 

A brakeman on a train acting on the signal of the engineer to 
apply brakes, and injured by the engineer's negligence, can not hold 
the company liable. While thus engaged in routine duties the 
engineer is not the superior of the brakeman within the meaning 
of this section. 70 Miss., 527. 

A brakeman hurt while uncoupling a car without the use of a 
stick, in violation of a rule of the company, though acting in 
obedience to the order of his superior, the conductor, can not 
maintain an action under this section. 15 So. Rep., 133. 

This section abolishes the defense of contributory negligence 
unless it be willful or reckless. 70 Miss., 2u. 
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The provision that knowledge of defects shall not be a defense 
does not preclude such knowledge, as a fact controlling the degree 
of care to he exercised by the employee under the circumstances, 
from being admissible to show contributory negligence. 18 So. 
Rep., 449. 

This section is self-executing. Rights accruing thereunder are 
enforceable outside the State. 75 Fed. Rep., 873. 

Revised Code of 1892. 

Chapter 21. — Right of action for injuries causing death. 

Death caused Section 663 (as amended by chapter 65, Acts of 1898). 

elc. neg gence ' 1. Whenever the death of any person shall be caused by 
any real, wrongful, or negligent act or omission, or by 
such unsafe machinery, way, or appliances as would, if 
death had not ensued, have entitled the party injured or 
damaged thereby to maintain an action and recover dam- 
ages in respect thereof, and such deceased person shall 
have left a widow or children, or both, or husband, or 
father, or mother, or sister, or brother, the person or cor- 
poration, or both, that would have been liable if death had 
not ensued, and the representative of such person shall be 
liable for damages, notwithstanding the death, and the 
fact that death is instantaneous, shall in no case affect the 
right of recovery. The action for such damages may be 
brought in the name of the widow for the death oi the 
* husband, or by the husband for the death of the wife, or 
by a parent for the death of a child, or in the name of a 
child for the death of a parent, or by a brother for the 
death of a sister, or by a sister for the death of a brother, 
or by a sister for the death of a sister, or a brother for the 
death of a brother, or all parties interested may join in the 
suit, and there shall be but one suit for the same death, 
which suit shall inure for the benefit of all parties con- 
cerned, but the determination of such suit shall not bar 
another action unless it be decided on its merits. In such 
action the party or parties suing shall recover such dam- 
ages as the jury may [assess], taking into consideration 
all damages of every kind to the decedent and all damages 
of every kind to any and all parties interested in the suit. 
Limitation. Exeditors or administrators shall not sue for damages 
for -injury causing death except as below provided; but 
every such action shall be commenced within one year 
after the death of such deceased person. 
Application 2. This act shall apply to all personal injuries of serv- 

of law. an t s or employees received in the service or business of the 

master or employer, where such injuries result in death. 
Exemption 3. Damages recovered under the provisions of this act 
of 8 Sam- shall not be subject to the payment of the debts or liabili- 
ties of the deceased, and such damages shall be distributed 
as follows: Damages for the injury and death of a mar- 
ried man shall be equally distributed to his wife and chil- 
dren, and if he has no children all shall go to his wife; 
damages for the injury and death of a married woman 
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shall be equally distributed to the husband and children, 
and if she has no children all shall go to the husband ; if 
the deceased has no husband nor wife, the damages shall 
be distributed equally to the children ; if the deceased has 
no husband, nor wife, nor children, the damages shall be 
distributed equally to the father, mother, brothers, and 
sisters, or to such of them as the deceased may have living 
at his or her death. If the deceased have neither hus- 
band, or wife, or children, or father, or mother, or sister, 
or brother, then the damages shall go to the legal repre- 
sentatives, subject to debts and general distribution, and 
the executor may sue for and recover such damages on the 
same terms as are prescribed for recovery by the next of 
kin in section 1 of this act, and the fact that deceased was 
instantly killed shall not affect the right of the legal rep- 
resentative to recover. 

An injury resulting in the death of a railroad employee occurred 
in another State, having a statute substantially corresponding to 
the above. Held, That the remedy could be enforced in the courts 
of Mississippi. 60 Miss., 977. 

When a suit is brought by the widow for the death of her hus- 
band, her agreement or compromise is binding upon the children 
as well. 67 Miss., 672. 

Independently of the statute a mother could recover, where the 
death of her minor son was occasioned by the negligence of his 
employer, for the value of the time between the injury and the 
death. 63 Miss., 38. 

Chapter 112. — Safety appliances on railroads — Telltales. 

Section 3553. At each point where a railroad track u ^^ t,on *•" 
passes under a bridge or other overhanging object the 
railroad cpmpany shall erect or cause to be placed, at a 
distance of not less than one hundred feet nor more than 
two hundred and fifty feet from the bridge or other over- 
hanging object, and on both sides thereof, the contrivance 
usually called " warning strings ; " to be constructed by 
stretching a wire or rope across the track at least four 
feet higher than the lowest projection of the bridge or 
other overhanging object, and suspending therefrom, over 
the track and for two feet on either side thereof, loose • 
strings or ropes to extend down at least one foot lower 
than the lowest projection of the bridge or other over- 
hanging object, and to be not more than three inches 
apart, so as to warn brakemen and others on top of the 
cars if they he in danger from the bridge or other over- 
hanging object. For a failure to comply with this sec- CO mpi ! y. ure t0 
tion a railroad company shall be liable for any injury or 
death caused by the bridge or other overhanging object, 
notwithstanding the contributory negligence of the per- 
son injured or killed, and shall also be liable to a penalty 
of one hundred dollars a month for each bridge or other 
overhanging object not so provided, to be recovered by 
the county at the suit of any person who will sue for the 
same. 



366 LIABILITY OP COMMON CABEIERS.. 

MISSOURI. 

Revised Statutes or 1899, 

Chapter 12. — Liability of railroad companies for debts of 
contractors for labor, etc. 

ab&^o^abor- Section 1057. Whenever any contractor for the Con- 
ors, etc., when, struction of any part of a railroad which is in process of 
construction, or any contractor for the repairing of any 
part of a railroad, shall be indebted to any subcontractor 
or laborer, or other person, who shall do or perform any 
work or labor upon or furnish any materials for said 
road, such subcontractor or laborer, or other person, may 
give notice of such indebtedness to said company in the 
manner hereinafter provided; and said company shall 
thereupon become liable to pay such subcontractor or 
laborer, or other person, the amount so due, and action 
may be maintained against said railroad therefor; such 
Notice. notice shall be given by said subcontractor, laborer, or 
other person within twenty dajs after the performance 
of the labor or work, or the delivery of the materials, for 
which the claim is made; such notice shall be in writing, 
and shall state the amount and number of days' labor or 
work, and the amount, description, and quantity of mate- 
rials furnished, and the time when the said labor or work 
was performed, and the time when the said materials were 
furnished, for which the claim is made, and the name of 
the contractor from whom due, and shall be signed by 
such subcontractor, laborer, or other person, or their attor- 
ney, and shall be served on an engineer, agent, or other 
person employed by said company having charge of the 
section of the road on which said labor or work was per- 
formed, or such material furnished, personally, or by 
leaving said notice in the office or usual place of business 
of such engineer, agent, or person having charge, with 
some person over fifteen years of age ; but no action shall 
be maintained against any company under the provisions 
of this section unless the same be commenced within 
ninety days after notice is given to the company by such 
subcontractor or laborer, as above provided. 

Service of notice of claims upon station agents of a nonresident 
railroad company is service upon the company within the require- 
ments of this statute. The notice within twenty days does not 
relate to the enforcement of a lien, but to the establishment of a 
personal liability against the company. 76 Mo., 161. 

Chapter 12. — Safety appliances on railroads — Blocking 
of frogs, switches, and guard rails. 

etc Wl to he be Section 1123. All companies or corporations, lessees 

blocked. or other persons, owning or operating any railroad or 

part of railroad in this State, are hereby required * * * 

to adopt, put in use, and maintain the best known appli- 



LIABILITY OF COMMON CARRIERS. 



237 



fcnces or inventions to fill or block all switches, frogs, and 
guard rails on their roads, in all yards, divisional and 
terminal stations, and where trains are made up, to pre- 
vent as far as possible the feet of employees or other, 
persons from being caught therein. Any company or 
corporation, lessees or other person, owning or operating 
any railroad or part of railroadan this State, who shall 
fail to do any act or thing in this section required to be 
done, or shall cause any act or thing not to be done, or 
shall aid or abet any such omission, shall be deemed guilty 
of a violation of this law, and shall forfeit and pay the Penalty, 
sum of ten dollars ($10) for every such offense, and each 
day shall constitute a separate and distinct offense. 

Sec. 1125. When any employee or other person shall be d^^s® 8 - 
maimed or killed, by reason of the noncompliance with 
the provisions of section 1123, then in any suit for dam- 
ages which may be instituted against any railroad com- 
pany, corporation, or lessee for such maiming or killing, 
proof of contributory negligence or carelessness on the 
part of any employee or other person so maimed or 
killed shall not relieve such railroad company, corpora- 
tion, or lessee from liability. 

Chapter 17. — Right of action for injuries causing death. 

Section 2864. Whenever any person shall die from any Death caused 
injury resulting from or occasioned by the negligence, by ne * n » ence - 
unskillfulness or criminal intent of any officer, agent, 
servant or employee whilst running, conducting or man- 
aging any locomotive, car or train of cars, or of any 
master, pilot, engineer, agent or employee whilst running, 
<5onductmg or managing any steamboat, or any of the 
machinery thereof, or of any driver of any stagecoach or 
other public conveyance whilst in charge of the same as a 
driver ; and when any passenger shall die from any in- 
jury resulting from or occasioned by any defect or insuffi- 
ciency in any railroad, or any part thereof, or in any 
locomotive or car, or in any steamboat, or the machinery 
thereof, or in any stagecoach or other public conveyance, 
the corporation, individual or individuals in whose em- 
ploy any such officer, agent, servant, employee, master, 
pilot, engineer or driver shall be at the time such injury 
is committed, or who owns any such railroad, locomotive, 
car, stagecoach or other public conveyance at the time any 
injury is received resulting from or occasioned by any 
defect or insufficiency, unskillfulness, negligence or crim- 
inal intent above declared, shall forfeit and pay for every Damages. 
Serson or passenger so dying the sum of five thousand 
ollars, which may be sued for and recovered: First, by who may sue. 
the husband or wife of the deceased; or, second, if ther$ 
be no husband or wife, or he or she fails to sue within six 
months after such death, then by the minor child or chil- 
dren of the deceased, whether such minor child or 
l c o— 06 16 
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children of the deceased be the natural born or adopted 
child or children of the deceased : * * * 

Recovery by an employee Is restricted to acts of servants and 
employees mentioned in the statute, and does not extend to defects 
in the track. 54 Mo. App., 161. 

A locomotive engineer and a track repairer are not fellow- 
servants. The measure of damages recoverable is fixed by the 
statute at $5,000. 115 Mo., 87. 

Negligent direction by the person immediately in charge, even if 
he be not authorized to hire and discharge, entails the liability of 
the empjoyer for injuries consequent thereon. 115 Mo., 165. 

One can not recover under this section where the injury is 
clearly the result of the negligence of a fellow-servant. 144 
Mo., 397. 

Though the defective appliance which caused injury was con- 
structed by fellow-servants of the injured employee, the master is 
not cleared from liability for such defectiveness. 43 Mo. App., 398. 

▼iv\S! i when? r " Sec. 2865. Whenever the death of a person shall be 
caused by a wrongful act, neglect, or default of another,, 
and the act, neglect, or default is such as would, if death 
had not ensued, have entitled the party injured to main- 
tain an action and recover damages in respect -thereof, 
then, and in every such case, the person who or the 
corporation which would have been liable if death had not 
ensued shall be liable to an action for damages, notwith- 
standing the death of the person injured, 
who may sue. g EC 2866. All damages accruing under the last preced- 
ing section shall be sued for and recovered by the same 
parties and in the same manner as provided in section 
2864, and in every such action the jury may give such 
Damages, damages, not exceeding five thousand dollars, as they may 
deem fair and just, with reference to the necessary injury 
resulting from such death, to the surviving parties who 
may be entitled to sue, and also having regard to the 
mitigating or aggravating circumstances attending such 
wrongful act, neglect, or default. 

The widow of an employee suing for damages occasioned by his 
death by reason of the employer's negligence may testify as to the 
number of her children. 115 Mo., 205. 

Limitation. g EC 2 868. Every action instituted by virtue of the pre- 
ceding sections of this chapter shall be commenced within 
one year after the cause of such action shall accrue. 

The statute is satisfied if the petition be filed within the period 
of one year, though no summons is issued until after such period 
has expired. 128 Mo., 1. 

Chapter 17. — Liability of railroad companies for injuries 
to employees. 

Negligence of Section 2873. Every railroad corporation owning or 
2tB. 0W8erv " operating a railroad in this State shall be liable for all 
damages sustained by any agent or servant thereof while 
engaged in the work of operating such railroad by reason 
of the negligence of any other agent or servant thereof: 
Provided, That it may be shown in defense that the per* 
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son injured was guilty of negligence contributing as a 
proximate cause to produce the injury. 

Sec. 2874. All persons engaged in the service of any y^-PEj* 1 * 
such railroad corporation doing business in this State, pas e n 
who are intrusted oy such corporation with the authority 
of superintendence, control, or command of other persons 
in the employ or service of such corporation, or with the 
authority to direct any other servant in the performance 
of any duty of such servant, or with the duty of inspec- 
tion or other duty owing by the master to the servant, are 
vice principals of such corporation, and are not fellow- 
servants with such employees. 

Sec. 2875. All persons who are engaged in the common Z e i l0 Z'fS rT * 
service of such railroad corporation, and who while so ** € 
engaged are working together at the same time and place, 
to a common purpose of same grade, neither of such per- 
sons being intrusted by such corporation with any super- 
intendence or control over their fellow-employees, are 
fellow-servants with each other : Provided, That nothing 
herein contained shall be so construed as to make any 
agent or servant of such corporation in the service of such 
corporation a fellow-servant with any other agent or 
servant of such corporation engaged in any other depart- 
ment or service of such corporation. 

Sec. 2876. No contract made between any railroad cor- Contract! 
poration and any of its agents or servants, based uponity. ltns liabil " 
the contingency of the injury or death of any agent or 
servant, limiting the liabilityof such railroad corporation 
for any damages under the provisions of this act, shall be 
valid or binding, but all such contracts or agreements 
shall be null and void. 

This act is constitutional. It applies to receivers in charge of 
roads as well as to companies. 63 S. W. Rep., 485. 

Section hands engaged in the repair, etc., of tracks, are engaged 
in the work of operating a railroad within the meaning of this 
statute. 71 S. W. Rep., 208. 

The provisions of this act include street railways. 71 S. W. 
Rep., 730. 

Street railways are not included in its provisions. 73 S. W. 
Rep., 686. 

Chapter 133. — Mine regulations. 

Sec. 8820. For any injury to persons or property occa-^^jjjLjS" 
sioned by any violation of this article or failure to comply 
with any of its provisions, a right of action shall accrue 
to the party injured for any direct damages sustained 
thereby; and in case of loss of life by reason of such 
violation or failure as aforesaid, a right of action shall 
accrue to the widow of the person so killed, his lineal 
heirs or adopted children, or to any person or persons 
who were, before such loss of life, dependent for support 
on the person or persons so killed, for a like recovery of 
damages sustained by reason of such loss of life or lives: 
Provided, That all suits brought under this article shall ******** 
by — vol 5 — 05 10 
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be commenced within one year after any cause of action 
shall have accrued under this article and not afterward: 
And provided further. That any person entitled to sue 
under this section for loss of life or lives may recover any 
sum not exceeding ten thousand dollars. 

This section is constitutional. The limitation of $10,000, while 
the general damage act makes a limit of $5,000, is not invalid as 
class legislation. 56 S. W. Rep., 1091. 

MONTANA. 

Codes and Statutes, Sanders' Edition, 1895. 

CIVIL CODE. 

Liability of railroad companies for injuries to employees. 

et? eg o/ e su C e' Section 905. In every case the liability of a corpora- 
rioii. ° supe * tion to a servant or employee acting under the orders of 
his superior, shall be the same in cases of injury sustained 
by default or wrongful act of his superior, or to an em- 
ployee not appointed or controlled by him, as if such 
servant or employee were a passenger. 

A locomotive fireman injured by the negligence of the con- 
ductor on another train has a right of action under this statute, 
such conductor being his superior and the company's representa- 
tive. Nor is the engineer in charge of the locomotive on which 
the fireman was at the time of his injury the fellow-servant of 
such fireman. 42 Fed. Rep., 383. 

Both the conductor and engineer of a railroad train are the 
superiors of a brakeman on the same train, so that the company 
is liable under this section for injuries to the brakeman caused by 
their negligence. 42 Pac. Rep., 767. 

Obligations of employer. 

Or d i n a r y Sec. 2661. An employer is not bound to indemnify his 
employee for losses suffered by the latter in consequence 
of the ordinary risks of the business in which he is em- 
ployed. 

want of care. j§ EC . 2662. An employer must in all cases indemnify 
his employee for losses caused by the former's want of 
ordinary care. 

CODE OP CIVIL PROCEDURE. 

Right of action for injuries, etc. 

Limitations. Section 510. The periods prescribed for the commence- 
ment of actions other than for the recovery of real prop- 
erty, are as follows : 

Sec 514 (as amended by chapter 128, Acts of 1903), 
Within three years. 

* * * * * 
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2. An action to recover damages for the death of one 
caused by the wrongful act or neglect of another. 

* * * * * 

Sec. 524 (as amended by chapter 128, Acts of 1903). 
Within two years: 

1. An action upon a liability created by statute other 
than a penalty or forfeiture. 

* * * * * 

Sec. 578. A father, or in case of his death, or desertion injuries to 
of his family, the mother may maintain an action for mlnorB - 
the injury or death of a minor child, and a guardian for 
the injury or death of his ward, when such injury or 
death is caused by the wrongful act or neglect of another. 
Such action may be maintained against the person caus- 
ing the injury or death, or if such person be employed 
by another person who is responsible for his conduct, 
also against such other person. 

Sec. 579. When the death of one person, not being a ti * l $£ J^Jg; 
minor, is caused by the wrongful act or neglect of 
another, his heirs or personal representatives may main- 
tain an action for damages against the person causing 
the death, or if such person be employed by another per- 
son who is responsible for his conduct, then also against 
such other person. In every action under this and the 
preceding section such damages may be given as under all 
the circumstances of the case may be just. 

penal code. 

Contracts of employees waiving right to damages. 
, Section 923. Every person, company, or corporation lea ^tractere- 
which requires of its servants or employees, as a condition ability. 
of their employment or otherwise, any contract or agree- 
ment whereby such person, company, or corporation is 
released or discharged from liability or responsibility 
on account of personal injuries received by such servants 
or employees while in the service of such person, com- 
pany, or corporation, by reason of the negligence of such 
person, company, or corporation, or the agents or em- 
ployees thereof, is punishable by imprisonment in the Penalt * 
State prison not exceeding five years, or by a fine not 
exceeding five thousand dollars, or both. 

Acts of 1903. 

Chapter 83. — Liability of employers for injuries to em- 
ployees. 

Section 1. Every railway corporation, including elec- ra nroad lity com- 
tric-railway corporations, doing business in this State panies. 
shall be liable for all damages sustained by an employee 
thereof, within this State, without contributing negli- 
gence on his part, when such damage is causea by the 
negligence of any train dispatcher, telegraph o^rcTOtarc^ 
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superintendent, master mechanic, yard master, conductor, 
engineer, motorman, or of any other employee who has 
superintendence* of any stationary or hand signal. 
minS^nSters 1 ^ Ea ^' That ©very company, corporation, or individual 
etc * me er8 ' operating any mine, smelter, or mill for the refining of 
ores shall be liable for all damages sustained by an em- 
ployee thereof, within this .State, without contributing 
negligence on his part, when such damage is caused by the 
negligence of any superintendent, foreman, shift boss, 
hoisting or other engineer, or crane men. 
Prior con- Sec. 3. No contract of insurance, relief, benefit, or in- 
tense! no de demnity in case of injury or death, nor any other contract 
entered into either oefore or after the injury, between 
the person injured and any of the employers named in 
this act shall constitute any bar or defense to any cause 
of action brought under the provisions of this act. 

Acts of 1905. 

An act to determine the liability of persons or corpora- 
tions operating railways or railroads in this State for 
damages sustained by employees thereof, and to declare 
void contracts restricting such liability. 

Section 1. Every person or corporation operating a 
railway or railroad in this State shall be liable for all 
damages sustained by any employee- of such person or 
corporation in consequence of the neglect of any other 
employee or employees thereof, or by the mismanagement 
of any other employee or employees thereof, and in con- 
sequence of the wilful wrongs, whether of commission 
or omission, of any other employee or employees thereof, 
when such neglect, mismanagement, or wrongs are in any 
manner connected with the use and operation of any rail- 
way or railroad on or about which they shall be employed, 
and no contract which restricts such liability shall be 
legal or binding. 

Sec. 2. In case of the death of any such employee in 
consequence of any injury or damage so sustained, the 
right of action shall survive and may be prosecuted and 
maintained by his heirs or personal representatives. 

Sec. 3. All acts and parts of acts in conflict with this 
act are hereby repealed. 

Sec. 4. This act shall be in full force and effect from 
and after its passage and approval by the governor. 

NEBRASKA. 

Compiled Statutes of 1881 — Tenth Edition, 1901. 

Chapter 16. — Safety appliances on railroads. 

Penaitj. Section 1799. Any corporation, company, or person 

operating a railroad in this State, and using a locomotive 
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engine, or running a train of cars, or using any freight 
or way car contrary to the provisions of this act, shall be 
deemed guilty of a misdemeanor, and shall be subject to 
-a fine of not less than five hundred dollars ($500) or 
not more than one thousand dollars ($1,000), for each 
-and every offense, for the benefit of the school fund: 
Provided, That penalties and liabilities on this section 
shall not apply to companies in receiving and hauling 
<jars delivered for transportation by railroads other than 
those of this State which are engaged in interstate traffic. 
And any railroad employee who may be injured by the 
•engine or train or cars contrary to the provisions of this 
law shall not be considered as waiving his rights to 
recover damages by continuing in the employ of such cor- Damage* 
poration, company, or person running such engine or 
train of cars contrary to this law. 

Chapter 21. — Right of action for injuries causing death. 

Section 2503. Whenever the death of a person shall Action for in- 
be caused by the wrongful act, neglect, or default, and the wnei£ 8urT *** 
act, neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 
action and recover damages in respect, thereof, then, and 
in every such case, the person who or company or cor- 
poration which would have been liable if death had not 
ensued shall be liable to an action for damages, notwith- 
standing the death of the person injured, and although 
the death shall have been caused under such circumstances 
as amount in law to felony. 

Sec. 2504. x Everv such action shall be brought by and who may sua. 
in the names of the personal representatives of such de- 
ceased person, and the amount recovered in every such 
action shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and shall be dis- 
tributed to such widow and next of kin in the proportion 
provided by law in relation to the distribution of personal 
property left by persons dying intestate; and m everv 
such action the jury may give such damages as they shall 
deem a fair and just compensation with reference to the 
pecuniary injuries, resulting from such death, to the wife 
and next of kin of such deceased person, not exceeding the 
sum of five thousand dollars: Provided, That every such 
action shall be commenced within two years after the 
death of such person. 

NEVADA. 

Compiled Laws, 1900. 

Right of action for injuries causing death. 

Section 3983. Whenever the death of a person shall be ii^ a c£ by ne8 * 
caused by wrongful act, neglect, or default, and i\\& ^aX^ 
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Survival 

action. 



Exemption of 
damages. 



Amount. 



neglect, or default is such as would (if death had not en- 
sued) * have entitled the party injured to maintain an 
action and recover damages in respect thereof, then, and 
f in every such case, the persons who or the corporation 
which would have been liable if death had not ensued 
shall be liable to an action for damages, notwithstanding 
the death of the person injured, and although the death 
shall have been caused under such circumstances as 
amount in law to a felony. 

Sec. 3984. The proceeds of any judgment obtained in 
»ny action brought under the provisions of this act shall 
not be liable for any debt of the deceased : Provided, He 
or she shall have left a husband, wife, child, father, 
mother, brother, sister, or child or children of a deceased 
child; * * * Provided, Every such action shall be 
brought by and in the name of the personal representative 
or representatives of the deceased person : And provided 
further, The jury in every such action may give such dam- 
ages, pecuniary and exemplary, as they shall deem fair 
and just, and may take into consideration the pecuniary 
injury resulting from such death to the kindred as herein 
named. 

NEW HAMPSHIRE. 



Public Statutes of 1891. 
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Chapter 191. — Right of action for injuries causing death. 

Section 8. Actions of tort for physical injuries to the 
person — although inflicted by a person while committing 
a felony — and the causes of such actions, shall survive to 
the extent and subject to the limitations set forth in the 
five following sections, and not otherwise. 

Sec. 10. It an action is not then [at the time of the 
decease of one of the parties] pending and has not already 
become barred by the statute of limitations, one may b!e 
brought for such cause at any time within two years after 
the death of the deceased party, and not afterwards. 

Sec. 11. The damages recoverable in any such action 
shall not exceed seven thousand dollars. 

Sec. 12. If the administrator of the deceased party is 
plaintiff, and the death of such party was caused by the 
injury complained of in the action, tne mental and phys- 
ical pain suffered by him in consequence of the injury, the 
reasonable expenses occasioned to his estate by the injury, 
the probable duration of his life but for the injury, and 
his capacity to earn money may be considered as elements 
of damage in connection with other elements allowed by 
law: 
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Who may sue. 



HEW JERSEY. 

General Statutes, 1896. 

Right of action for injuries causing death 

(Page 1188.) 

Section 10. Whenever the death of a person shall be caSg^deJtL* 
caused by wrongful act, neglect, or default, and the act, 
neglect, or default is such as would, if death had not en- 
sued, have entitled the party injured to maintain an 
action and recover damages in respect thereof, then and 
in every such case the person who, or the corporation 
which, would have been liable if death had not ensued, 
shall be liable to an action for damages, notwithstanding V iYe£ b when! ur " 
the death of the person injured and although the death 
shall have been caused under such circumstances as 
amount in law to felony. 

Tbe term corporation as contained in this section includes within 
its meaning the boards of chosen freeholders of counties. 28 Vr., 
245. 

Sec. 11. Every such action shall be brought by and in 
the names of the personal representatives of such deceased 
person; and the amount recovered in every such action 
shall be for the exclusive benefit of the widow and next 
of kin of such deceased person, and shall be distributee 
to such widow and next of kin in the proportions pro- 
vided by law in relation to the distribution of personal 
property left by persons dying intestate; and in every 
such action the jury may give such damages as they shall 
deem fair and just, with reference to the pecuniary in- 
jury resulting from such death to the wife and next [of] 
kin of such deceased person : Provided, That every such 
action shall be commenced within twelve calendar months 
after the death of such deceased person. 

If the deceased leave no widow surviving, an action may be 
maintained by his personal representatives for the benefit of the 
next of kin. 2 Vr., 349. 

Damages recoverable for the death of any person are limited to 
such as arise from pecuniary injury, resulting from the death, to 
the widow and next of kin. 18 Vr., 28. 

Right of action for personal injuries — Limitations. 
(Page 2686.) 

Section 203. All actions hereafter accruing for in- 
juries to persons caused by the wrongful act, neglect, or 
default of any railroad corporation owning or operating 
any railroad within this State, shall be commenced and 
sued within two years next after the cause of such actions 
shall have accrued, and not after. 

A receiver of a railroad may set up this statute as a defense. 
21 Vr., 260. 
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HEW MEXICO. 

Compiled Laws of 1897. 

Title 26. — Chapter 1. — Coal-mine regulations and 
inspection. 

Damages. Section 2346. For every injury to person or property 

occasioned by any violation of this act, or any willful fail- 
ure to comply with its provisions, a right of action shall 
accrue to the party injured for any direct damages he or 
she may have sustained thereby, before any court of com- 
petent jurisdiction. 

Title 33. — Chapter 23. — Right of action for injuries 
causing death. 

«aSni*d!a n th. e Section 3214. Whenever tte death of a person shall be 
caused by the wrongful act, neglect, or default of another, 
although such death shall have been caused under such 
circumstances as amount in law to a felony, and. the act, 
or neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 

Tives, b when? ur " action and recover damages in respect thereof, then, and 
in every such case, the person who, or the corporation 
which, would have been liable, if death had not ensued, 
shall be liable to an action for damages, notwithstanding 
the death of the person injured, 
who may sue. g EC 3215. Every such action as mentioned in the next 
preceding section shall be brought by and in the name or 
names of the personal representative or representatives 
Damages. Q f snc y i deceased person, and the jury in every such action 
may give such damages, compensatory and exemplary, as 
they shall deem fair and just, taking into consideration 
the pecuniary injury or injuries resulting from such 
death to the surviving party or parties entitled to the 
judgment, or any interest therein, recovered in such 
action, and also having regard to the mitigating or aggra- 
vating circumstances attending such wrongful act, neg- 

damages! ,on of * ect 5 or default. The proceeds of any judgment obtained 
in any such action shall not be liable tor any debt of the 
deceased : Provided, He or she shall have left a husband, 
wife, child, father, mother, brother, sister, or child or 
children of the deceased child. * * * 

If there be none of the kindred hereinbefore named, 
then the proceeds of such judgment shall be disposed of 
in the manner authorized by law for the disposition of the 
personal property of deceased persons. 

Title 33. — Chapter 23. — Liability of railroad companies 
for injuries to employees. 

lack a of il ca y re f ?n '''. Section' 3216. J Every corporation operating a railway 
selecting em- in this Territory shall be liable in a sum sufficient to com- 

vloyeea. 
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pensate such employee for all damages sustained by any 
employee of such corporation, the person injured or dam- 
aged being without fault on his or her part, occurring or 
sustained in consequence of any mismanagement, careless- 
ness, neglect, default, or wrongful act of any agent or 
employee of such corporation while in the exercise of their 
several duties, when such mismanagement, carelessness, 
neglect, default, or wrongful act of such employee or 
agent could have been avoided by such corporation 
through the exercise of reasonable care or diligence in the 
selection of competent employees or agents, or by not 
overworking said employees or requiring or allowing 
them to work an unusual or unreasonable number of 
hours ; and any contract restricting such liability shall be 
deemed to be contrary to the public policy of this Terri- 
tory and therefore void. 

Sec. 3217. It shall be unlawful for any such corpora- overworking 
tion knowingly and willfully to use or operate any car or em P 1 °y ees - 
locomotive that is defective, or any car or locomotive upon 
which the machinery or attachments thereto belonging 
are in any manner defective, or shops or machinery ana 
attachments thereof which are in any manner defective, 
which defects might have been previously ascertained by 
ordinary care and diligence by said corporation. 

If the employee of any such corporation shall receive use of defect- 
any injury by reason of such defect in any car or locomo- ive carB » etc * 
tive or machinery or attachments thereto belonging, or 
shops or machinery and attachments thereof, owned and 
operated, or being run and operated by such corporation, 
through no fault of his own, such corporation shall be 
liable for such injury, and upon proof of the same in an 
action brought by such employee or his legal representa- 
tives, in any court of proper jurisdiction, against such Damages, 
railroad corporation for damages on account of such in- 
jury so received, shall be entitled to recover against such 
corporation any sum commensurate with the injuries sus- 
tained : Provided, That it shall be the duty of all the em- Proviso, 
ployees of railroad corporations to promptly report all 
defects coming to their knowledge in any such car or loco- 
motive or shops or machinery and a f tachments thereof to 
the proper officer or agent 01 such corporation, and after 
such report the doctrine of contributory negligence shall 
not apply to such employee. 

Sec. 3218. Whenever the death of an employee shall be Death, 
caused under circumstances from which a cause of action 
would have accrued under the provisions of the two pre- 
ceding sections, if death had not ensued, an action there- 
for shall be brought in the manner provided by section 
three thousand two hundred and fifteen, and any sum re- 
covered therein shall be subject to all of the provisions of 
said section three thousand two hundred and fifteen. 
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Chapter 33. — Actions for injuries — Limitations -Trials 
in foreign States. 

Section 1. There shall be no civil liability under either 
the common law or any statute of this Territory on the 
part of any person or corporation for any personal in- 
juries inflicted or death caused by such person or corpora- 
tion in this Territory, unless the person claiming dam- 
ages therefor shall; within ninety days after such injuries 
shall have been inflicted, make and serve upon the person 
or corporation against whom the same is claimed, and at 
least thirty days before commencing suit to recover judg- 
ment therefor, an affidavit, which shall be made before 
some officer within this Territory who is authorized to ad- 
minister oaths, in which the affiant shall state his name 
and address, the name of the person receiving such in- 
juries, if such person be other than the affiant, the char- 
acter and extent of such injuries in so far as the same may 
be known to affiant, the way or manner in which such in- 
juries were caused, in so far as the affiant has any knowl- 
edge thereof, and the names and addresses of all witnesses 
to the happening of the facts, or any part thereof, causing 
such injuries as may at such time be known to affiant, and* 
unless the person so claiming such damages shall also 
commence an action to recover the same within one year 
after such injuries occur, in the district court of this Ter- 
ritory in and for the county in which such injuries occur* 
or in and for the county of this Territory where the 
claimant, or person against whom such claim is asserted, 
resides, or, in event such claim is asserted against a cor- 
poration, in the county in this Territory where such cor- 
poration has its principal place of business ; and said suit 
after having been commenced shall not be dismissed by 
plaintiff unless by written consent of the defendant filed 
in the case, or for good cause shown to the court ; it being 
hereby expressly provided and understood that such right 
of action is given only on the understanding that the fore- 
going conditions precedent are made a part of the law 
under which right to recover can exist for such injuries, 
except as herein otherwise provided. 

Sec. 2. Whenever any person or corporation shall file a 
petition in the district court of this Territory for the 
county in which said petitioner lives, or, if a corporation, 
in the district court ior the county in which such corpo- 
ration has its principal place of business, stating in effect 
that such petitioner is informed and believes that some 
party named in said petition claims that he is entitled to 
damages from said petitioner for personal injuries in- 
flicted in this Territory upon the party named in said 
petition or for personal injuries inflicted upon or death 
caused to some other person for which such party claims 
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to have a cause of action against said petitioner, and 
stating as near as may be the general character of such 
injuries and the manner and the date said party claims 
they were inflicted and the place where he claims they 
were inflicted, as near as petitioner knows or is informed 
as to such facts, and praying that the said party may be 
required to appear in said court and file therein a state- 
ment of his cause of action in the form of a complaint 
against said petitioner, summons shall issue out of said 
court and be served and returnable as other process, com- 
manding and requiring the said party named in said peti- 
tion to appear in said court and file such statement in the 
form of a complaint against said petitioner, if he has to 
make, and upon such complaint being filed by such party 
as required, the defendant named therein may demur to or 
answer the same and such further pleading had as the 
parties may be entitled to, or as may be meet and proper 
as in other cases of a similar character, and from thence 
forward such further proceedings shall be had in such 
cause as in other cases and the same ^hall be determined 
upon its merits and final judgment, subject, however, to 
appeal or writ of error, shall be rendered therein either 
for the petitioner named in said complaint or for the 
adverse party ; and if the court finds the petitioner guilty 
of any of the wrongs, injuries, or trespasses complained 
of against him in said statement, such damages shall be 
assessed against the said petitioner as the law and the 
facts may require, in the same manner as though said 
cause had been instituted by the filing of said statement 
&s a complaint. 

In event said party complained of in said petition, after 
being duly served with such summons, shall fail or refuse 
to appear or file his said statement as required herein, 
judgment shall be rendered by default against him and in 
favor of the petitioner as in other cases, and thereupon 
the court shall try and determine the issues raised by such 
petition, including the question as to whether or not the 
petitioner is liable to said party on account of any of the 
matters or things stated in said petition in any sum of 
money whatsoever, and, if so, in what amount, and final 
judgment shall be rendered in accordance with the facta 
and the law, and such judgment as the court may render 
shall be final and conclusive upon the question of the lia- 
bility or nonliability of said petitioner to said party, and 
of the amount of the liability. 

Sec. 3. It shall be unlawful for any person to institute, T Sal "* outside 
carry on, or maintain any suit for the recovery of any such err ory * 
damages in any other State or Territory, and upon it 
being made appear to the court in which any proceeding 
has been instituted in this Territory as herein provided 
that any such suit has also been commenced, or is being 
maintained, in any other State or Territory, contrary to 
the intent of this act, it shall be the duty of the court to 
set down for hearing and try and determine the ^Yoefefe^.- 
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ing so pending in this Territory as expeditiously as possi- 
ble, upon such short notice to the other party thereto or 
his attorneys as the court may direct ; and for the purpose 
of trying the same said court shall' have the power to com- 

Sel the parties thereto to plead or answer on such short 
ay as it may determine, and in event the same is triable 
by jury it shall be the duty of the court, upon motion, to 
change the venue thereof to such county in said district as 
in the opinion of the court will afford an opportunity for 
the most speedy hearing ; but in event such action is not 
triable by jury, then the court shall immediately proceed 
to try and determine the same, giving such reasonable 
notice as it may determine to the parties or their attorr 
neys, at any place in the Territory which the court may 
designate, and witnesses may be compelled by subpoena to 
attend such place personally, from any part of the Terri- 
tory, and testify, as at present, at such time and place. 
The institution of any such suit in any other State or Ter- 
ritory shall be construed by the court as a waiver upon the 
part of the party so instituting the same of the right of 
trial by jury in the case pending in the courts of this 
Territory. 

Sec. 4. Whenever it shall be made to appear to the dis- 
trict court of this Territory for the county in which peti- 
tioner or plaintiff lives, by any petition filed under section 
3 hereof, or by a supplemental petition, or by an original 
complaint filed for that purpose, that petitioner or plain- 
tiff tears or has good reason to fear that any other person 
is threatening or contemplating instituting suit in some 
other State or Territory to recover damages against peti- 
tioner or plaintiff for personal injuries inflicted or death 
caused in this Territory, or that he has already instituted 

injunction. an( j j s ^j ien maintaining such a suit, it shall be the duty 
of the court, upon such bond as the court may require 
being given, to issue its injunction pendente lite restrain- 
ing such party from instituting or maintaining such suit 
in any court sitting in any other State or Territory, and, 
at the final hearing, if such facts are found by the court 
to be true, the court shall make such injunction perpetual; 
and at the final hearing in all cases instituted under the 
provisions of section 3 hereof the party complained of in 
the petition shall be perpetually enjoined from further 
instituting or maintaining any suit or action to recover 
damages by reason of any of the matters or things set up 
in said petition. 

Exceptions. Sec. 5. This act shall not apply to cases in which the 
. person or corporation against whom damages for personal 
injuries are claimed can not be duly served with process 
in this Territory. 

Compromise. Sec. 6. Nothing herein contained shall be construed as 
in any way preventing anyone in this Territory claiming 
to have a right of action for any such damages from com- 
promising such claim. 
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HEW YORK. 

Constitution. 

Abticle 1. — Right of action for injuries causing death. 

, Section 18. The right of action now existing to recover dam £^ ery ot 
damages for injuries resulting in death shall never be amage8, 
abrogated ; and the amount recoverable shall not be sub- 
ject to any statutory limitation. 

The effect of this provision as to the amount recoverable is to 
authorize damages to an amount in excess of $5,000, which was 
the limit prior to its adoption (1894). 

Revised Statutes, Third Edition, 1901. 

Right of action for injuries causing death. 

(Page 934.) 

Section 1. The executor or administrator of a de- who may sue. 
cedent, who has left, him or her surviving, a husband, 
wife, or next of kin, may maintain an action to recover ac J^f rlght 
damages for a wrongful act, neglect, or default, by which 
the decedent's death was caused, against a natural person 
who, or a corporation which, would have been liable to 
an action in tavor of the decedent, by reason thereof, if 
death had not ensued. Such an action must be com- Limitation, 
menced within two years after the decedent's death. 

This* section gives a remedy unknown at common law not only 
against the company, but also against its agents by whose wrong- 
ful neglect death has been caused. 24 N. Y., 192. 

The action abates with the death of the wrongdoer. 99 N. Y., 
258. 

Sec. 2. The damages recovered in an action, brought em ^ mage8 ex " 
as prescribed in the last section, are exclusively for the 
benefit of the decedent's husband or wife, and next of kin ; 
and, when they are collected, they must be distributed 
by the plaintiff, as if they were unbequeathed assets, left 
in his hands, after payment of all debts, and expenses of 
administration. But the plaintiff may deduct there- 
from the expenses of the action, and his commissions upon 
the residue; which must be allowed by the surrogate, 
upon notice, given in such a manner and to such persons 
as the surrogate deems proper. 

Sec, 3. The damages awarded to the plaintiff may be^^jj* °* 
such a suni as the jury, upon a writ of inquiry, or upon a flmRMfL 
trial, or where issues of tact are tried without a jury, the 
court or the referee deems to be a fair and just compensa- 
tion for the pecuniary injuries resulting, from the de- 
cedent's death, to the person or persons for whose benefit 
the action is brought. When final judgment for the 
plaintiff is rendered the clerk must add to the sum so 
awarded interest thereupon from the decedent's death, 



damages. 
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and include it in the judgment. The inquisition, verdict, 
report, or decision may specify the day from which in- 
terest is to be computed; if it omits so to do, the day may 
be determined by the clerk, upon affidavits. 

Acts op 1902. 

Chapter 600. — Liability of employers for injuries to 
employees. 

Section 1. Where, after this act takes effect, personal 
injury is caused to an employee who is himself in the ex- 
ercise of due care and diligence at the time : 

1. By reason of any defect in the condition of the ways, 
works, or machinery connected with or used in the busi- 
ness of the employer which arose from or had not been 
discovered or remedied owing to the negligence of the 
employer or of any person in the service of the employer 
and entrusted by him with the duty of seeing that the 
ways, works, or machinery were in proper condition ; 

2. By reason of the negligence of any person in the 
service of the employer entrusted with and exercising 
superintendence whose sole or principal duty is that of 
superintendence, or in the absence of such superintendent, 

Right of ac- of any person acting as superintendent with the authority 
or consent of such employer; the employee, or in case the 
injury results in death, the executor or administrator of a 
deceased employee who* has left him surviving a husband, 
wife, or next of kin, shall have the same right of compen- 
sation and remedies against the employer as if the em- 
ployee has not been an employee of nor in the service of 
the employer, nor engaged in his work. The provisions 
of law relating to actions for causing death by negligence, 
so far as the same are consistent with this act, shall apply 
to an action brought by an executor or administrator of a 
deceased employee suing under the provisions of this act. 
Sec. 2. No action for recovery of compensation for in- 
jury or death under this act shall be maintained unless 
notice of the time, place, and cause of the injury is given 
to the employer within one hundred and twenty days and 
the action is commenced within one year after the occur- 
rence of the accident causing the injury or death. The 
notice required by this section shall be in writing and 
signed by the person injured or by some one in his behalf, 
but if from physical or mental incapacity it is impossible 
for the person injured to give notice within the time pro- 
vided in said section, he may give the same within ten 
days after such incapacity is removed. In case of his 
death without having given such notice 2 his executor or 
administrator may give such notice within sixty days 
after his appointment, but no notice under the provisions 
of this section shall be deemed to be invalid or insufficient 
solely by reason of any inaccuracy in stating the time, 
place, or cause of the injury if it be shown that there was 
no intention to mislead and that the party entitled to 
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notice was riot in fact misled thereby. The notice re- 
quired by this section shall be served on the employer, or 
if there is more than one employer, upon one of such em- 
ployers, and may be served by delivering the same to or 
at the residence or place of business of the person on 
whom it is to be served. The notice may be served by 
post by letter addressed to the person on whom it is to be 
served, at his last known place of residence or place of 
business, and if served by post shall be deemed to have 
been served at the time when the letter containing the 
same would be delivered in the ordinary course of the 
post. When the employer is a corporation, notice shall 
be served by delivering the same or by sending it by post 
addressed to the office or principal place of business of 
euch corporation. 

Sec. 3. An employee by entering upon or continuing in riB j£ 88ume * 
the service of the employer shall be presumed to have 
assented to the necessary risks of the occupation or em- 
ployment and no others. The necessary risks of the 
occupation or employment shall, in all cases arising after : 
this act takes effect, be considered as including those risks, 
and those only, inherent in the nature of the business 
which remain after the employer has exercised due care 
in providing for the safety of his employees, and has com- 
plied with the laws affecting or regulating such business 
or occupation for the greater safety of SUch employees. 
In an action maintained for the recovery of damages for 
personal injuries to an employee received after this act 
takes effect, owing to any cause for which the employer 
would otherwise be liable, the fact that the employee con- 
tinued in the service of the employer in the same place 
and course of employment after the discovery by such em- 
ployee, or after he had been informed of, the danger of def©ct. wledge °* 
personal injury therefrom shall not, as a matter or law, 
be considered as an assent by such employee to the exist- 
ence or continuance of such risks of personal injury there- 
from, or as negligence contributing to such injury. The 
question whether the employee understood and assumed 
tne risk of such injury, or was guilty of contributory neg- 
ligence, by his continuance in the same place and course of 
employment with knowledge of the risk of injury shall be 
one of fact, subject to the usual powers of the court in a 
proper case to set aside a verdict rendered contrary to the 
evidence. An employee, or his legal representative, shall 
not be entitled under this act to any right of compensa- 
tion or remedy against the employer in any case where 
such employee knew of the defect or negligence which po 5J lluretor ^ 
caused the injury and failed, within a reasonable time, to 
give, or cause to be given, information thereof to the em- 
ployer, or to some person superior to himself in the 
service of the employer who had intrusted to him some 
general superintendence, unless it shall appear on the 
trial that such defect or negligence was known to such , 
( L c c— 06 17 
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employer or superior person prior to such injuries to the 
employee. 
thSug^^insu? Sec. *• ^ em pl°y er w ^o shall have contributed to an 
•ncefcmd. insurance fund created and maintained for the mutual 
purpose of indemnifying an employee for personal in- 
juries, for which compensation may be recovered under 
this act, or to any relief society or benefit fund created 
under the laws of this State, may prove in mitigation of 
damages recoverable by an employee under this act such 
proportion of the pecuniary benefit which has been re- 
ceived by such employee from such fund or society on 
account of such contribution of employer, as the contribu- 
tion of such employer to such fund or society bears to the 
whole contribution thereto. 
Act construed. g EC 5 Every existing right of action for negligence or 
to recover damages for injuries resulting in death is con- 
tinued, and nothing in this act contained shall be con- 
strued as limiting any such right of action, nor shall the 
failure to give the notice provided for in section two of 
this act be a bar to the maintenance of a suit upon any 
such existing right of action. 

NOBTH CAROLINA. 

Code of 1883. 

VOLUME I. 

Chapter 33. — Right of action for injuries causing death. 

crras, when. ac " Section 1498. Whenever the death of a person is caused 
by a wrongful act, neglect, or default of another, such as 
x would, if the injured party had lived, have entitled him 

to an action for damages therefor, the person or corpora- 
tion that would have been so liable, and his or their execu- 
tors, administrators, collectors, or successors, shall be 
liable to an action for damages, to be brought within 
one year after such death, by the executor, administrator, 
or collector of the decedent ; and this notwithstanding the 
death, and although the wrongful act, neglect, or default 
causing the death amount in law to a felony. 
Damages. g EC 1499. The plaintiff in such action may recover 

such damages as are a fair and just compensation for the 
pecuniary injury resulting from such death. 

Acts of 1897. 

private laws. 

Chapter 56. — Liability of railroad companies for injuries 
to employees. 

low-servants 1 " Section 1. Any servant or employee of any railroad 
eta " serva ' company operating in this State who shall suffer injury to 
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his person, or the personal representative of any such 
servant or employee who shall have suffered death, in the 
course of his services or employment with said company 
by the negligence, carelessness, or incompetency of any 
other servant, employee, or agent of the company, or by 
any defect in the machinery, ways, or appliances of the 
company, shall be entitled to maintain an action against 
such company. 

Sec. 2. Any contract or agreement, expressed or im- ^^ Cont r ac t « 
plied, made by any employee of said company to waive at* of "aw. n * 
the benefit of the aforesaid section shall be null and void. 

This is a public act though placed by the compiler among the 
private laws, and is constitutional. 32 S. E. Rep., 679. 

NORTH DAKOTA. 

Revised Codes of 1899, 
civil code. 

Chapter 50. — Employment of labor — General provisions. 

Section 4095. An employer must indemnify his em- ^"JfJ^Kfled 
ployee, except as prescribed in the next section, for all when. emn 
that he necessarily expends or loses in direct consequence 
of the discharge of his duties as such, or of his obedience 
to the directions of the employer, even though unlawful, 
unless the employee at the time of obeying such directions 
believed them to be unlawful. 

Sec. 4096. An employer is not bound to indemnify his rIs ^J. dlnaf y 
employee for losses suffered by the latter in consequence 
of the ordinary risks of the business in which he is em- 
ployed, nor in consequence of the negligence of another 
person employed by the same employer in the same gen- 
eral business, unless he has neglected to use ordinary care 
in the selection of the culpable employee. 

Sec. 4097. An employer must in aliases indemnify his negligence^ 8 
employee for losses caused by the former's want of ordi- 
nary care. 

Sections 4096 and 4097 are an enactment of the common law and 
do not change the rule as to the liability of employers. 3 Dak., 38. 

CODE OF CIVIL PROCEDURE. 

Chapter 4. — Right of action for injuries causing death — 
Limitation. 

Section 5199. The following actions must be com- tw ^ , ™ , *J*| on °^ 
menced within the following periods after the cause of 
action has accrued. 

Sec. 5203. Within two years: 

* * * * * 

4. An action for injuries done to the person of another, 
when death ensues from such injuries; and the cause ot 
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action shall be deemed to have accrued at the time of the 
death of the party injured. 

Chapter 36. — Right of action for injuries causing death. 

tain C bi° n m heS" Section 5974. Whenever the death of a person shall be 
na e, w en. cauge( j ^y a wron gf u i ac t ? neglect, or default, and the 

act, neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 
action and recover damages in respect thereof , then and 
in every such case the person who, or the corporation or 
company which, would have been liable if death had not 
ensued, shall be liable to an action for damages, notwith- 
standing the death of the person injured, and although 
the death shall have been caused under such circum- 
stances as amount in law to felony. 

Damages. g EC 5975. i n suc h actions the jury shall give such dam- 

ages as they think proportionate to the injury resulting 
from the death to the persons entitled to the recovery. 

who may sue. Sec. 5976. The action shall be brought by the following 
persons in the order named : 

1. The surviving husband or wife, if any, 

2. The surviving children, if any. 

3. The personal representative. 

If any person entitled to bring the action refuses or 
neglects so to do for a period of thirty days after demand 
of the person next in order, such person may bring the 
same. 
Damages ex- S EC . 5977. The amount recovered shall not be liable 
^ for the debts of the decedent, but shall inure to the ex- 

clusive benefit of his heirs at law in such shares as the 
judge before whom the case is tried shall fix in the 
order for judgment, and for the purpose of determining 
such shares the judge may after the trial make any in- 
vestigations which he deems necessary. 

no? e ibate d ac S Sec - 5 ° 78 ' The action sha11 not aba * e by the death of 
tion. either party to the record. If the plaintiff dies pending 

the action, the person next in order entitled to bring the 
action shall, by order of the court, be made plaintiff 
therein. 
Compromise. Sec. 5979. The person entitled to bring the action may 
compromise the same, or the right thereto, and such com- 
promise shall be binding upon all persons authorized to 
bring the action or to share in the recovery. 

Acts of 1903. 

Chapter 131.— Liability of railroad companies for in- 
juries to employees. 

l m g io ge ees eof Section 1. Every railroad company organized or doing 

coempoyees. | 311s i riLess Jjq this State shall be liable for all damages 

done to any employee of such company in consequence 

of any negligence of its agents, or by any mismanage- 
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ment of its engineers, or other employees; to any person 
sustaining such damage ; and no contract which restricts 
such liability shall be legal or binding. 

OHIO. 

Bates's Annotated Statutes, Third Edition. 

part i. — political. 

Mine regulation and inspection. 

Section 301. For any injury to persons or property oc- Da****** 
casioned by any violation of this act or any willful failure 
to comply with its provisions by any owner, agent, or 
manager of any mine a right of action shall accrue to the 
party injured for any direct damage he may have sus- 
tained thereby ; and in any case of Toss of life by reason 
of such willful neglect or failure aforesaid a right of 
action shall accrue to the widow and lineal heirs of the 
person whose life shall be lost for like recovery of dam- 
ages for the injury they shall have sustained. 

Liability of railroad companies for injuries to employees, 

etc. 

Section 3365-20. It shall be unlawful for any railroad wa^ng^iauSJ 
or railway corporation or company owning and operat- 'or damages, 
ing, or operating, * * * a railroad in whole or in 
part in this State to adopt or promulgate any rule or reg- 
ulation for the government of its servants or employees, 
or make or enter into any contract or agreement with any 
person engaged in or about to engage in its service, in 
which, or by the terms of which, such employee in any 
manner, directly or indirectly, promises or agrees to hold 
such corporation or company harmless on account of any 
injury he may receive by reason of an accident to, break- 
age, defect, or insufficiency in the cars or machinery, and 
attachments thereto belonging, upon any cars so owned 
and operated or being run and operated by such corpora- 
tion or company, being defective, and any such rule, regu- 
lation, contract, or agreement shall be of no effect. It to°^Sn eI r«i53f 
shall be unlawful for any corporation to compel or re- society, 
quire, directly or indirectly, an employee to join any 
company association whatsoever, or to withhold any part 
of an employee's wages or his salary for the payment of 
dues or assessments in any society or organization what- 
soever, or demand or require either as a condition prece- 
dent to securing employment or being employed, and said 
railroad or railway company shall not discharge any em- 
ployee because he refuses or neglects to become a member 
of any society or organization. And if any employee is discharge. ° r 
discharged, he may, at any time within ten days aftes 
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receiving a notice of his discharge, demand the reason of 
said discharge, and said railway or railroad company 
thereupon shall furnish said reason to said discharged 
„ 1 a? mV f of employee in writing. And no railroad company, insur- 
damages. ance society or association, or other person shall demand, 

accept, require, or enter into any contract, agreement, 
stipulation with any person about to enter or in the 
employ of any railroad company, whereby such person 
stipulates or agrees to surrender or waive any right to 
damages against any railroad company, thereafter aris- 
ing, for personal injury or death, or whereby he agrees to 
surrender or waive, in case he asserts the same, any other 
Penalty. right whatsoever; and all such stipulations and agree- 
ments shall be void, and every corporation, association, or 
person violating or aiding or abetting in the violation of 
this section shall for each offense forfeit and pay to the 
person wronged or deprived of his rights hereunder the 
sum not less than fifty dollars ($50) nor more than five 
hundred dollars ($500), to be recovered in a civil action. 

An employee's contract to contribute to a relief fund and, in 
case of accident, to accept relief therefrom, waiving all other 
claims for damages, is not forbidden by this statute and is valid. 
55 O. S. Rep., 497. 

Failure to furnish an employee with a written statement of the 
reason of discharge does not make a company liable in a civil 
action to the penalty provided for in the above section. 7 C. C. 
Rep., 132. 

fect?ve° f m d a- Sec. 3365-21. It shall be unlawful for any such "cor- 
chinery. poration to knowingly or negligently use or operate any 

car or locomotive that is defective, or any car or locomotive 
upon which the machinery or attachments thereto belong- 
ing are in any manner defective. If the employee of any 
such corporation shall receive any injury by reason of any 
defect in any car or locomotive, or the machinery or 
attachments thereto belonging, owned, and operated, or 
being run and operated by such corporation, such corpo- 
ration shall be deemed to have had knowledge of such 
defect before and at the time such injury is so sustained, 
and when the fact of such defect shall be made to appear 
in the trial of any action in the courts of this State, 
brought* by such employee, or his legal representatives, 
against any railroad corporation for damages on account 
of such injuries so received, the same shall be prima facie 
Evidence, evidence of negligence on the part of such corporation. 

This section is constitutional and applies to all companies whose 
lines are in part within this State, whether the injury was received 
within or without the State. 42 N. E. Rep., 768. 

It does not do away with the defense of contributory negligence. 
50 N. E. Rep., 354. 

To overcome the presumption of knowledge of defects the com- 
pany must show that it did not have such knowledge, and that it 
used due diligence to ascertain and remedy such defects. 37 N. E. 
Rep., 128. 

Cars owned by the company and cars of other companies run In 
its trains must alike be inspected. Proof of defect and injury is 
prima facie evidence of negligence. Actual and proper inspection 
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must be shown In rebuttal, the mere fact of the employment of a 
competent inspector not being sufficient 94 Fed. Rep., 781. 

The absence of a customary appliance comes under this statute 
the same as a defective appliance. 12 C. C. Rep., 164. 

Sec. 3365-22. In all actions against the railroad com- ^JJJJJ are *■* 
pany for personal injury to, or death resulting from per- 
sonal injury, of any person while in the employ of such 
company, arising from the negligence of such company 
or any of its officers or employees, it shall be held in addi- 
tion to the liability now existing by law, that «very per- 
son in the employ of such company, actually having 
power or authority to direct or control any other employee j 
of such company, is riot the fellow servant, but superior | 
of such other employee, also that every person in the j 
employ of such company having charge or control of 
employees in any separate branch or department, shall be 
held to be the superior and not fellow servant of em- 
ployees in any other branch or department who have no 
power to direct or control in the branch or department in 
which they are employed. 

An engineer of a locomotive on one train is in a separate depart- 
ment from a brakeman on another train. 51 O. S. Rep., 130. 

This act (sections 33G5-20 to 3365-22) is constitutional. Its 
provisions extend to roads in the hands of receivers. 78 Fed Rep., 
693. 

PART in. REMEDIAL. 

Right of action for injuries causing death. 

Section 6134. — Whenever the death of a person shall Right ae- 
be caused by wrongful act, neglect, or default, and the act, crues ' w en% 
neglect, or default is such as would (if death had not 
ensued) have entitled the party injured to, maintain an 
action and recover damages in respect thereof, then and 
in every such case the corporation which or the person 
who would have been liable if death had not ensued, or 
the administrator or executor of the estate of such person, 
as such administrator or executor, shall be liable to an 
action for damages, notwithstanding the death of the 
person injured, and although the death shall have been 
caused under such circumstances as amount in law to 
murder in the first or second degree, or manslaughter; 
and when the action is against such administrator or 
executor the damages recovered shall be a valid claim 
against the estate of such deceased person. 

This statute changes the rules of common law and affords the 
only civil remedy for an injury caused by death. 31 O. S. Rep., 363. 

Sec. 6134a (as amended by act, page 401, Acts of 1902). o^^-g^* 
Whenever the death of a citizen of this State has been or ° eBfc 

may be caused by a wrongful act, neglect, or default in 
another State, Territory, or foreign country, for which a 
right to maintain an action and recover damages in re- 
spect thereof is given by a statute of such other State, 
Territory, or foreign country, such right of action may b^ 
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enforced in this State within the time prescribed for tHe 
commencement of such action by the statute of such other 
State, Territory, or foreign country. 
For whose Sec. 0135. Every such action shall be for the exclusive 
benefit of the wife, or husband, and children, or if there 
be neither of them, then of the parents and next of kin of 
the person whose death shall be so caused ; and it shall be 
brought in the name of the personal representative of the 
deceased person; and in every action the jury may give 
such damages, not exceeding in any case ten thousand 
dollars, as they may think proportioned to the pecuniary 
injury resulting from such death, .to the persons, respec- 
tively, for whose benefit such action shall be brought. 
Every such action shall be commenced within two years 
after the death of such deceased person, * * * 

A widow who has accepted as beneficiary a payment from an 
employees' relief fund may still sue as administratrix for the 
benefit of herself and children. 12 C. C. Rep., 543. 

Accepting payment and signing a release will bar further action 
where the widow is the sole beneficiary of her husband's estate. 
4 N. P., 3G0. 

A contract of settlement by the deceased with the party whose 
act caused the death is a bar to an action by the administrator. 
15 C. C. Rep., 581. 

Acts of 1902. 

Liability of employers for injuries to employees. 

(Page 114.) 

injuries re- Section 1. An employer shall be responsible in dam- 
defective f m&- a ? es ^ or personal injury caused to an employee, who is 
«hinery, etc himself in the exercise of due care and diligence at the 
time, by reason of any defect in the condition of the 
machinery or appliances connected with or used in the 
business of the employer, which arose from or had not 
been discovered or remedied owing to the negligence of 
the employer, or of any person in the service of the em- 
ployer entrusted by him with the duty of inspection, 
repair, or of seeing that the machinery or appliances were 
in proper condition. 

Acts of 1904. 



(Page 547.) 

Section 1. In any action brought by an employee, or 
his legal representative, against his employer, to recover 
for personal injuries, when it shall appear that the injury 
was caused in whole or in part by the negligent omission 
of such employer to guard or protect his machinery or 
appliances, or the premises or place where said employe 
was employed, in the manner required by any penal stat- 
ute of the State or United States in force at the date of 
the passage of this act, the fact that such employee con- 
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tinued in said employment with knowledge of such omis^ 
sion shall not operate as a defense; and in such action, if 
the jury find for the plaintiff, it may award such damages 
not exceeding, for injuries resulting in death, the sum of 
five thousand dollars, and for injuries not so resulting, 
the sum of three thousand dollars, as it may find propor- 
tioned to the pecuniary damages resulting from said in- 
juries; but nothing herein shall affect the provisions of 
section 6135 of the Kevised Statutes. 

Nothing herein contained shall be construed as affecting 
the defense of contributory negligence, nor the admissi- 
bility of evidence competent to support such defense. 
» 

# 0REG01T. 

Annotated Codes and Statutes, 1902, 

Title 5. — Right of action for injuries causing death. 

Section 381. When the death of a person is caused by tl0 n ,gh | < £j l 55" 
the wrongful act or omission of another, the personal rep- when. ' 

resentatives of the former may maintain an action at law 
therefor against the latter, if the former might have main- 
tained an action, had he lived, against the latter, for an 
injury done by the same act or omission. Such action Damale*!' 1, 
shall be commenced within two years after the death, and 
the damages therein shall not exceed five thousand dollars, 
and the amount recovered, if any, shall be administered 
as other personal property of the deceased person. 

The right of action is based on the death of the injured person, % 

not on the injury that caused it, so that the right of action exists 
though the decedent may have been instantly killed. 33 Oreg., 458. 

The action is for the benefit of the estate and not primarily of 
the next of kin. 21 Oreg., 459. 

Personal representatives may sue though there are no next of 
kin. 33 Oreg., 4GG. 

Insurance recovered can not be a set-off against a claim for 
damages. 31 Fed. Rep., 833. 

Acts of 1903. 

Liability of employers for injuries to employees — Rail- 
road companies. 

(Page 20.) 

Section 1. Every corporation operating a railroad in ab £? w*heiu u " 
this State, whether such corporation be created under the 
laws of this State, or otherwise, shall be liable in damages 
for any and all injury sustained by any employee of such 
corporation as follows: When such injury results from 
the wrongful act, neglect, or default of an agent or officer 
of such corporation, superior to the employee injured, or 
of a person employed by such corporation having the 
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right to control or direct the services of such employee in- 
jured, or the services of the employee by whom he is in- 
jured ; and also when such injury results from the wrong- 
ful act, neglect, or default of a coemployee engaged in 
another department of labor from that of the employee 
injured, or of a coemployee on another train of cars, or of 
a coemployee who has charge of any switch, signal point, 
or locomotive engine, or who is charged with dispatching 
trains or transmitting telegraphic or telephonic orders. 
Knowledge by an employee injured of the defective or 
unsafe character or condition of any machinery, ways, ap- 
pliances, or structures of such corporation shall not of 
itself be a bar to recovery for any injury or death caused 
thereby. When death, whether instantaneous o» other- 
wise, results from an injury to any employee of such cor- 
poration received as aforesaid, the personal representative 
of such employee shall have a right of action therefor 
against such corporation, and may recover damages in 
respect thereof. Any contract or agreement, express or 
implied, made by any such emplovee to waive the benefit 
of this section, or any part thereof, shall be null and void, 
and this section shall not be construed to deprive any such 
employee, or his personal representative, of any right or 
remedy to which he is now entitled under the laws of this 
State, 
negligence? ° ry Sec. 2. The rules and principles of law as to contriBu- 
tory negligence which apply to other cases shall apply to 
cases arising under this act, except in so far as the same 
are herein modified or changed. 

PENNSYLVA1TIA. 
Brightly's Purdon's Digest, Twelfth Edition, 1895. 
mine regulations. 
(Page 1340.) 



Violation. 



Damages. 



Anthracite mines. 

Section 136. A failure to comply with the provisions 
of this article shall be deemed an onense against this act, 
and shall be taken to be negligence per se on the part of 
the owner, operator, superintendent, or mine foreman, as 
the case may be, of such mine, in action for the recovery 
of damages for accidents resulting from the insufficient 
propping of such mine, through failure to furnish the 
necessary props or timbers. 

Sec. 216. For an^ injury to person or property occa- 
sioned by any violation of this act or any failure to com- 
ply with its provisions by any owner, operator, superin- 
tendent, mine foreman, or fire boss of any coal mine or 
colliery, a right of action shall accrue to the party injured 
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against said owner or operator for any direct damages 
he may have sustained thereby ; and in case of loss of life 
by reason of such neglect or failure aforesaid, a right of 
action shall accrue to the widow and lineal heirs of the 

Serson whose life shall be lost, for like recovery of the 
amages for the injury they shall have sustained. 

This section does not relieve an injured person from the conse- 
quences of contributory negligence. 3 Luzerne Law Reg., 9. 

So much at least of this act as imposes liability on the mine 
owner for the failure of the foreman to comply with those pro- 
visions of the act which compel his employment and define his 
duties is unconstitutional and void. 33 Atl. Rep., 237. , 

Bituminous mines. 

Section 385. For any injury to person or property Dama «*«- 
occasioned by any violation of this act, or any failure to 
comply with its provisions by any owner, operator, or 
superintendent of any coal mine or colliery, a right of 
action shall accrue to the party injured against said owner 
or operator for any direct damages he may have sustained 
thereby, and in case of loss of life by reason of such 
neglect or failure aforesaid, a right of action shall accrue 
to the widow and lineal heirs of the person whose life 
shall be lost for like recovery of damages for the injury 
they shall have sustained. 

Liability of railroad companies for injuries to workmen 
not employees. 

(Page 1604.) 
Section 6. When any person shall sustain personal in- *?£ U J*I® 8 *J 

i i» i- * i«ii <• n -i i ..workmen not 

jury or loss of life while lawfully engaged or employed employees, 
on or about the roads, works, depots,, and premises of a 
railroad company, or in or about any train or car therein 
or thereon, of which company such person is not an em- 
ployee, the right of action and recovery in all such cases 
against the company shall be such only as would exist if 
such person were an employee: Provided, That this sec- 
tion shall not apply to passengers. 

This act is constitutional. 76 Pa. S. Rep., 506. 

Under it anyone, not a passenger, who enters the depot of a 
railroad company takes the risk upon himself. 12 Phila. Rep., 
304. 

A person working in a place not exclusively the premises of a 
railroad company at an employment which is ordinarily the duty 
of railroad employees is a quasi [not] employee; but where the 
work had no relation to railroad work as such, and was connected 
with the railroad only by immaterial circumstances of locality, 
the case was not within the statute. 152 Pa. S. Rep., 281. 

A person employed by an individual owner of cars run on a 
railroad under a contract with the railroad company is, when In 
charge of the cars, an employee of the company within the mean- 
ing of this section. 154 Pa. S. Rep., 473. 

A laborer unloading a car on a private switch was injured by 
the negligence of employees of the road with which the switcil 
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connected. Held, That he was employed on or about the com- 
pany's road and could not recover. 92 Pa. S. Rep., 82. 

A workman exercising his lawful right to remove cars ob- 
structing his passage across a switch track in a rolling mill 
where he was employed was not on the footing of an employee of 
the railroad company, and an action would lie for injuries re- 
ceived by the negligence of the company's servants. 104 Pa, S. 
Rep., 511. 

Brightly's Digest, 1893-1903. 

Right of action for injuries — Limitation. 

(Page 384.) 

tw m ear8 ionof Section 1. Every suit hereafter brought to recover 
o years. (j ama g es f or injury wrongfully done to the person, in 
case where the injury does not result in death, must be 
brought within two years from the time when the in- 
jury was done and not afterwards; in cases where the 
injury does result in death the limitation of action shall 
remain as now established by law. 

A minor is bound by the provisions of this act 190 Pa. S. 
Rep., 364. 

Mine regulations — Anthracite coal mines. 
(Page 448.) 

Damages. Section 74. For any injury to employees, occasioned 

by any violation of the act, or any failure to comply with 
its provisions, by any owners, operators, or superin- 
tendent of any coal mine or colliery, a right of action 
shall accrue to the party injured against said owner 
or operator, for an^ direct injuries he may have sus- 
tained thereby ; and in case of loss of life, limb, or bodily 
power, by reason of such neglect or failure aforesaid, a 
right of action shall accrue to the person, widow, or 
lineal heirs for the recovery of damages for the injury 
he or they shall have sustained. 

PORTO RICO. 

Eevised Statutes, 1902. 

Liability of employers for injuries to employees. 

^injury caused Section 322. Where, after the passage of this act, per- 
sonal injury is caused to an employee who is himself in 
the exercise due care and diligence at the time — 

ma?hine e ryV Ve 1# **y reason of any defect in the condition of the ways, 
works, or machinery connected with or used in the busi- 
ness of the employer, which arose from or had not been 
discovered or remedied owing to the negligence of the 
employer or of any person in the service of the employer 



LIABILITY OF COMMON CAKKIEBS. 



265 



Damages. 



and entrusted by him with the duty of seeing that the 
ways, works, or machinery were in proper condition ; or 

2. By reason of the negligence of any person in the Negligence of 
service of the employer entrusted with the exercising of |JP® rintend - 
superintendence whose sole or principal duty is that of 
superintendence; or 

3. By reason of the negligence of any person in the Person in 
service of the employer who has charge of, or physically mo^ve^etc. * " 
controls, any signal switch, locomotive engine, car, or 

train in motion, whether attached to an engine or not, 

upon a railroad, the employee, or, in case the injury 

results in death, his widow or children, or both of them, Who may sue. 

and if there be no such widow and children, then his par* 

ents (provided that said parents were dependent upon 

such employee for support) may maintain an action for 

damages against the employer, pursuant to the provisions 

of this act. 

Sec. 323. When an employee receives a personal injury 
under any of the conditions enumerated in section 1 
[322] hereof, he may bring an action against his employer 
before the proper district court to recover damages for 
such injury. The damages so recovered shall not exceed 
the sum of two thousand dollars, and in assessing the 
amount of such damages the court shall take into con- 
sideration the degree of culpability of the employer, or 
of the person for whose negligence the employer is liable 
hereunder, the sums expendeaby the employee for medi- 
cal attendance, for drugs, medicines, and similar neces- 
sary expenses, and the loss of wages while recovering 
from the injury; the court shall also take into considera- 
tion the physical pain and suffering caused by the injury. 
If the injury be of such character as to permanently 
impair the earning capacity of the employee, the court 
shall include in the damages awarded an allowance for 
such loss. In case the injury results in a temporary im- 
pairment of his earning capacity, the court, in addition 
to pain and suffering and the expenditures for medical 
services and drugs, shall take into consideration the aver- 
age rate of wages which, under ordinary conditions, he 
might have earned if not injured. 

Sec. 324. In case of the death of the employee before 
the termination of the action so brought against the em- action, 
ployer, it may be continued in the name of his widow or 
children, and if there be no such widow or children, then 
in the name of his parents, if they, or either of them, were 
dependent upon such employee for support at the time of 
the injury. If it shall appear in any action so continued 
in the name of the widow, children, or parents of a de- 
ceased injured employee that the death was the result of 
the injury, damages shall be assessed by the court in a Limitof dam- 
sum not to exceed three thousand dollars ; and the court ages * 
shall estimate such damages in accordance with — 

(a) The degree of culpability of the employer or of the 
person for whose negligence the employer is liable. 
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(b) The material damage incurred by the claimant or 
claimants through the death of the employee in accord- 
ance with the actual needs that said claimant or claimants 
had to depend upon the wages of such employee for their 
support, taking into consideration his earning capacity 
and his probabilities of life at the time of the accident. 
ow^etc. 1 * 7 wld Sec. 325. When, before having commenced an action 
hereunder, an employee dies as the result of personal in- 
jury received under any of the conditions enumerated 
under section 1 [322] hereof, his widow, children, or both 
of them, or if there be no such widow or children, then 
his parents, provided such parents were dependent upon 
such employee for support at the time of the injury, may 
maintain an action against the employer before the proper 
'district court for damages caused by the death of such 
employee. Such damages shall not exceed the sum of 
three thousand dollars and shall be fixed by the court in 
accordance with — 

(a) The degree of culpability of the employer or of the 
person for whose negligence the employer is liable. 

(b) The material damage incurred by the claimant or 
claimants through the death of the employee in accord- 
ance with the actual needs that such claimant or claimants 
had to depend upon the wages of such employee for their 
support, taking into consideration his earning capacity 
and his probabilities of life at the time of the accident. 

Sec. 326. The court, when fixing the amount of dam- 
ages to be paid in case of death by personal injury under 
this act, shall determine the amount due to each of 
the claimants in proportion to the material damages in- 
curred by each of them in accordance with the actual 
needs which each of them had to depend upon the wages 
of the employee whose death was caused by accident. 

Sec. 327. No action for the recovery of damages for 
injury or death under the provisions of this act shall be 
maintained unless notice of the time, place, and cause of 
the injury is given to the employer within thirty days 
after the injury is received or unless it is commenced 
within six months from the date of the injury. The 
notice required by this section shall be in writing, signed 
by the person injured or by some one in his behalf; but 
if from physical or mental incapacity it is impossible for 
the person injured to give the notice within the time pro- 
vided in said section, he may give the same within ten 
days after the incapacity is removed, and in case of his 
death without having given the notice and without having 
been at any time after his injury of sufficient capacity to 
give the notice the person or persons entitled to claim 
compensation pursuant to the provisions of this act, or 
their representatives, may give such notice within thirty 
days after the death of such employee. But no notice 
given under the provisions of this section shall be deemed 
to be invalid or insufficient solely by reason of any in- 
accuracy in stating the time, place, or cause of the injury: 
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Provided, It is shown that there was no intention to mis- 
lead, and that the party entitled to notice was not in fact 
misled thereby. 

Sec. 328. Whenever an employee [employer] enters Employer li- 
into a contract, either written or verbal, with an inde- a e ' w en# 
pendent contractor to do part of such employer's work, 
or whenever such contractor enters into a contract with a 
subcontractor to do all or any part of the work comprised 
in such contractor's contract with the employer, such con- 
tract or subcontract shall not bar the liability of the em- 
ployer for injuries to the employees of such contractor or 
subcontractor, by reason of any defect in the condition 
of the ways, works, machinery, or plant, if they are the 
property of the employer, or iurmshed by him, and if 
such defect arose or had not been discovered or remedied 
through the negligence of the employer or of some person 
entrusted by him with the duty of seeing that they were 
in proper condition. 

Sec. 329. No employee, or his widow or children, or Knowledges 
either of them, or his parents, if there be no such widow defect a bar * 
or children, shall be entitled under this act to ally right of 
compensation or remedy against the employer in any case 
where such employee knew of the defect or negligence 
which caused the injury, and failed within a reasonable 
time to give, or cause to be given, information thereof to 
the employer or to some person superior to himself in the 
service of the employer who had entrusted to him some 
general superintendence. 

Sec. 330. Any employer who shall have contributed to Contribution 
an insurance fund created and maintained for the mutual fun£ surance 
purpose of indemnifying an employee for personal in- 
juries for which compensation may be recovered under 
this act, or who has insured the said employee in any in- 
surance company against the accidents of labor, shall be 
entitled to have deducted from the sum which he shall 
have to pay as compensation under the provisions of this 
act the amount that shall have been received by the person 
injured, or by his widow or children, or both of them, or 
by the parents, if there be no such widow and children, 
from the aforesaid fund or from the insurance company, 
by reason of the same accident. 

Sec. 331. This act shall not apply to injuries caused to Exception*, 
domestic servants or farm laborers by fellow employees, 

RHODE ISLAND. 
General Laws of 1896. 

Chapter 233. — Right of action for injuries causing death. 

Section 14. Whenever the death of a person shall be Bight ac 
caused by the wrongful act, neglect, or default of another, crue8f when * 
and the act, neglect, or default is such as would, if death 
had not ensued, have entitled the party injured to m&ov- 
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tain an action and recover damages in respect thereof, 
then, and in every such case, the person who, or the cor- 
poration which, would have been liable if death had not 
ensued, shall be liable to an action for damages, notwith- 
standing the death of the person injured, and although 
the death shall have been caused under such circu instances 
as amount in law to a felony. Every such action shall 
be brought by and in the name of the executor or admin- 
istrator of such deceased person, whether appointed or 
qualified within or without the State, and the amount re- 

. Beneficiaries, covered in every such action shall one-half thereof go to 
the husband or widow, and one-half thereof to the chil- 
dren of the deceased, and if there be no children the whole 
shall go to the husband or widow, and if there be no hus- 
band or widow, to the next of kin, in the proportion pro- 
vided by law in relation to the distribution of personal 
Limitation, property left by persons dying intestate: Provided, That 
every such action shall be commenced within two years 
after the death of such person. If there is no executor 
or administrator, or if, there being one, no action is 
brought in his name within six months after the death, 
one action may be brought in the names of all the bene- 
ficiaries, either by all, or by part stating that they sue 
for the benefit of all, and stating their respective relations 
to the deceased : Provided, That if all do not bring such 
suit, only those bringing it shall be responsible for costs ; 
but judgment shall be for the benefit of all, and shall be 
entered as several judgments for each in his proportion 
as aforesaid, and executions thereon shall issue in favor 
of each, respectively: Provided, further, That if such 
action be brought by the beneficiaries, no action shall 
thereafter be brought by the executor or administrator. 
There shall be but one bill of costs in favor of the plain- 
tiffs, which shall enure equally for the benefit of those 
bringing the suit, and of them only. 
Criminal pro- Sec. 15. In order to maintain any action given in and 

required. not by the preceding section, it shall not be necessary to first 
institute criminal proceedings against the defendant. 

SOUTH CABOLINA. 

Constitution. 

Article 9. — Liability of railroad companies for injuries 
to employees. 

Negligence Section 15. Every employee of any railroad corpora- 
© super or. ^ Qn shall have the same rights and remedies for any in- 
jury suffered by him from the acts or omissions of said 
corporation or its employees as are allowed by law to 
other persons not employees, when the injury results from 
the negligence of a superior agent or officer ^ or of a per- 
son having a right to control or direct the services of a 
party injured, and also when the injury results from.thej 
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negligence of a fellow-servant engaged in another depart- * e ??ow^?epv- 
ment of labor from that of the party injured, or of a ants in another 
fellow-servant on another train 01 cars, or one engaged epar ment * 
about a different piece of work. Knowledge by any em- de f£tive ^ma- 
ployee injured or the defective or unsafe character or cninery. 
condition of any machinery, ways, or appliances shall be 
no defense to an action for injury caused thereby, except 
as to conductors or engineers in charge of dangerous or 
unsafe cars or engines voluntarily operated by them. 
When death ensues from any injury to employees, the In J n ^^ h caus " 
legal or personal representatives of the person injured 
shall have the same right and remedies as are allowed by 
law to such representatives of other persons. Any con- ^J* ^ ^J* 
tract or agreement, expressed or implied, made by any wavngrg 
employee to waive the benefit of this section shall be null 
ana void; and this section shall not be construed to de- 
prive any employee of a corporation, or his legal or per- 
sonal representative, of any remedy or right that he now 
has by the law of the land. The general assembly may 
extend the remedies herein provided for to any other class 
of employees. 

A contract whereby a railroad company beforehand seeks immu- 
nity from damages caused by its negligence is not prohibited by 
this section, but is void as contrary to public policy. 55 S. C, 152. 

Under this section a servant may recover of a railroad company 
for injuries caused by the carelessness of a fellow-servant directing 
him. 52 S. C, 438. ■ • - " 

Code of 1902. 

civil code. 

Chapter 50. — Actions for personal injuries — Railroads. 

Section 2138. Whenever a cause of action shall arise Judgment a 
against smy railroad or street railway corporation for lien * 
personal injury or injury to property sustained by any 
person, and such cause of action shall be prosecuted to 
judgment by the person injured, or his or their legal rep- 
resentatives, said judgment shall relate back to the date 
when the cause of action arose, and shall be a lien as of 
that date upon the income, property, and franchise of 
said corporation, enforcible m any court of competent 
jurisdiction by attachment or levy and sale under execu- 
tion, and shall take precedence and priority of payment 
of any mortgage, deed of trust, or other security given to 
secure the payments of bonds made by said railroad or 
street railway company: Provided, Any action brought Limitation, 
under this section shall be commenced within twelve 
months from the time that said injury was sustained. 

Chapter 92. — Rights and remedies of employees on street 
^railways. 

Section 2848. Every employee of any street railway what reme- 
doing business in this State shall have the same rights and dIes *w 1 *- 
l c o— 06 18 
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remedies for an injury suffered by any person from the 
acts of omission of said corporation, or its employees, as 
are provided by the constitution for employees of railroad 
corporations. 

Chapter 93. — Right of action for injuries causing death. 

Section 2851. Whenever the death of a person shall be 
caused by the wrongful act, neglect, or default of another, 
and the act, neglect, or default is such as would, if death 
had not ensued, have entitled the party injured to main- 
tain an action and recover damages in respect thereof, 
then, and in every such case, the person or corporation 
who would have been liable, if death had not ensued, shall 
be liable to an action for damages, notwithstanding the 
death of the person injured, although the death shall have 
been caused under such circumstances as make the killing 
in law a felony. 

Sec. 2852 (as amended by Act No. 579, Acts of 1902). 
Every such action shall be for the benefit of the wife or 
husband and child, or children, of the person whose death 
shall have been so caused ; and if there be no such wife, 
or husband, or child, or children, then for the benefit of 
the parent or parents ; and if there be none such, then for 
the benefit of the heirs at law or the distributees of the 
person whose death shall have been caused and shall be 
brought by or in the name of the executor or administra- 
tor of such person ; and in every such action the jury may 
give such damages, including exemplary damages where 
such wrongful act, neglect, or default was the result of 
recklessness, willfulness, or malice, as they may think 
proportioned to the injury resulting from such death to 
the parties, respectively, for whom and for whose benefit 
such action shall be brought. And the amount so re- 
covered shall be divided among the beforementioned 
parties, in such shares as they would have been entitled to 
if the deceased had died intestate and the amount re- 
covered had been personal assets of his or her estate. 

The right under this statute is an asset, enforceable only by the 
personal representative of the deceased, and sufficient to support 
grant of administration. 60 S. C, 401. 

The right exists irrespective of the time the deceased survived 
after the injury. 37 S. C, 42. 

A release by the injured party is a bar to the action. 83 S. C, 
556. 

Limitation. S E0 , 2853. All such actions must be brought within two 
years from the death of such person, and the executor or 
administrator, plaintiff in the action, shall be liable to 
costs, in case there be a verdict for the defendant, or non- 
suit or discontinuance, out of the goods, chattels, and 
lands of the testator or intestate, if any, and if none, then 
out of the proper goods and chattels of such executor or 
administrator. 

Sec. 2854. The provisions of the three preceding sec- 
tions of this chapter shall not apply to any case where the 
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person injured has, for such injury, brought action, which 
has proceeded to trial and final judgment before his or 
her death. 

Acts of 1903. 

Act No. 40. — Accident insurance. 

Section 2. Each and every such [manufacturing] com- Mutpai com- 
pany shall further have full power and authority to be- pan e * 
come a member of any mutual company or association, 
and to severally subscribe and subject themselves to the 
constitution and by-laws thereof, which shall be or may 
have been formed or incorporated, with a view of afford- 
ing to the members thereof insurance against or indemnity 
for any accident or mishap. * * * 

Act No. 48. — Liability of railroad companies for injuries 
to employees — Relief departments. 

Section 1. From and after the approval of this act, rebuild e at 
when any railroad company has what is usually called death, etc. 
a relief department for its employees, the members of 
which are required or permitted to pay some dues, fees, 
moneys, or compensation to be entitled to the benefits 
thereof upon the death or injury of the employee, a mem- 
ber of such relief department, such railroad company 
[shall] be, and is hereby, required to pay to the person 
entitled to same the amount it was agreed the employee 
or his heirs at law should receive from such relief depart- 
ment, the acceptance of which amount shall not operate 
to estop or in any way bar the right of such employee, a j^tS^cUon 
or his personal representative, from recovering damages 'or damages. 
of such railroad company for injury or death caused by 
the negligence of such company, its agents or servants, 
as now provided by law ; and any contract or agreement 
to the contrary shall be ineffective for that purpose. 

SOUTH DAKOTA. 

Revised Codes of 1903. 

civil code. 

Section 1448. An employer must indemnify his em- ^"^JJJS^ 
ployee, except as prescribed in the next section, for allaed, when™ 11 " 
that he necessarily expends or loses in direct consequence 
of the discharge of his duties as such, or of his obedience 
to the directions of the employer, even though unlawful, 
unless the employee at the time of obeying such direc- 
tions believed them to be unlawful. 

Sec. 1449. An employer is not bound to indemnify his rls 2 9 rdlnar y 
employee for losses suffered by the latter in consequence 
of the ordinary risks of the business in which he is em- 



272 



LIABILITY OF COMMON CARRIERS. 



Want of care. 



Right a c • 
crues, when. 



ployed, nor in consequence of the negligence of another 
person employed by the same employer in the same gen- 
eral business, unless he has neglected to use ordinary care 
in the selection of the culpable employee. 

Sec. 1450. An employer must in all cases indemnify his 
employee for losses caused by the former's want of ordi- 
nary care. 

These sections (1449 and 1450) are an enactment of the common 
law and do not change the rule as to the liability of employers. 
3 Dak., 38. 

CODE OF CIVIL PROCEDURE. 

Right of action for injuries causing death. 

Section 746. If the life of any person or persons is lost 
or destroyed by neglect, carelessness, or unskillfulness of 
another person or persons, company or companies, corpo- 
ration or corporations, their or his agents, servants, or 
employees, then the widow, heir, or person representatives 
of the deceased, shall have the right to sue such person or 
persons, company or companies, corporation or corpora- 
tions, and recover damages for the loss or destruction of 
the life aforesaid. 

Damages recoverable are compensatory only, and pecuniary loss 
must appear to establish any claim. 6 S. Dak., 583. 

No action can be maintained where the deceased left neither 
widow nor children. 13 S. Dak., 489. 

Right to sue belongs to the widow and heirs and not to the per- 
sonal representative. 3 S. Dak., 369. 

TENNESSEE. 

Code of 1884. 



Part II, Title 3. — Right of action for injuries causing 

death. 

crues, when. Section 3130. The right of action which a person who 
dies from injuries received from another, or whose death 
is caused by the wrongful act, omission, or killing by 
another, would have had against the wrongdoer in case 
death had not ensued, shall not abate or be extinguished 
by his death, but shall pass to his widow, and in case there 
is no widow, to his children, or to his personal representa- 
tive, for the benefit of his widow or next of kin, free from 
the claims of creditors. 

This provision applies to every case of wrongful killing and not 
to the killing of a husband or father only. 8 Lea., 100. 

Sec. 3131. The action may be instituted by the personal 
representative of the deceased; but if he decline it, the 
widow and children of the deceased may, without the con- 
sent of the representative, use his name in bringing and 
prosecuting the suit, on giving bond and security for 
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costs, or in the form prescribed for paupers. The per- 
sonal representative shall not in such case be responsible 
for costs, unless he sign his name to the prosecution bond. 

Sec. 3132. The action may also be instituted by the Same subject 
widow in her own name, or if there be no widow, by the 
children. 

The limitation runs from the moment of the injury and is not 
suspended for the want of a personal representative. 9 Heis., 829. 
Nor because of minority. 1 Bax., 314. 

Sec. 3133. If the deceased had commenced an action Survival of 
before his death, it shall proceed without a revivor. The action - 
damages shall go to the widow and next of kin, free from 
the claims of the creditors of the deceased, to be dis- 
tributed as personal property. 

Sec. 3134. Where a person's death is caused by the Elements of 
wrongful act, fault, or omission of another, and suit i s damage * 
brought for damages, the party suing shall, if entitled to 
damages, have the right to recover for the mental and 
physical suffering, loss of time, and necessary expenses 
resulting to the deceased from the personal injuries, and 
also the damages resulting to the parties for whose use 
and benefit the right of action survives from the death 
consequent upon the injuries received. 

Acts of 1903. 

Chapter 317. — Action for injuries — Survival. 

Section 1. No suit now pending or hereafter brought Actions to 
for personal injuries or death from wrongful act in any survlve - 
of the courts of this State, whether by appeal or other- 
wise, and whether in an inferior or superior court, shall 
abate or be abated because or on account of the death of 
the beneficiary or beneficiaries for whose use and benefit 
said suit was brought, and that such suit shall be pro- 
ceeded with to final judgment, as though such beneficiary 
or beneficiaries had not died, for the use and benefit of 
the heirs at law of such deceased beneficiary. 

TEXAS. 

Constitution. 

Article 16. — Right of action for injuries causing death. 

Section 26. Every person, corporation, or company causing S death! 
that may commit a homicide, through willful act or 
omission or gross neglect, shall be responsible in exem- 
plary damages to the surviving husband, wife, heirs of Dama « es - 
his or her body, or such of them as there may be, without 
regard to any criminal proceeding that may or may not 
be had in relation to the homicide. 
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Revised Statutes, 1895. 

Title 57. — Right of action for injuries causing death. 

broughVwJen! Article 3017. An action for actual damages on account 
of injuries causing the death of any person may be 
brought in the following cases : 

1. When the death of any person is caused by the 
negligence or carelessness of the proprietor, owner, char- 
terer, hirer of any railroad, steamboat, stage coach, or 
other vehicle for the conveyance of goods or passengers, 
or by the unfitness, negligence, or carelessness of their 
servants or agents; when the death of any person is 
caused by the negligence or carelessness of the receiver 
or receivers or other person or persons in charge or con- 
trol of any railroad, their servants or agents, and the 
liability or receivers shall extend to cases in which the 
death may be caused by reason of the bad or unsafe con- 
dition of the railroad or machinery or other reason or 
cause by which an action may be brought for damages 
on account of injuries, the same as if said railroad were 
being operated by the railroad company. 

2. When the death of any person is caused by the 
wrongful act, negligence, unskillfulness, or default of 
another. 

vron|fui ct act? f Art. 3018. The wrongful act, negligence, carelessness, 
unskillfulness, or default mentioned in the preceding 
article must be of such a character as would, if death had 
not ensued, have entitled the party injured to maintain 
an action for such injury. 
da ^em P i ar y Art. 3019. When the death is caused by the willful act 
amages. ^ omission, or gross negligence of the defendant, exem- 
plary as well as actual damages may be recovered. 
ceed!™g^ al n P ot Art. 302 °- The ac ti° n may be commenced and pros- 
regarded, ecuted, although the death shall have been caused under 
such circumstances as amounts in law to a felony, and 
without regard to any criminal proceedings that may or 
may not be had in relation to the homicide, 
benefit. wb08e Art. 3021. The action shall be for the sole and exclu- 
sive benefit of the surviving husband, wife, children, and 
parents of the person whose death shall have been so 
caused, and the amount recovered therein shall not be 
liable for the debts of the deceased. 
bZ g b a°cti?nf y Art. 3022. The action may be brought by all of the 
parties entitled thereto, or by any one or more of them 
for the benefit of all. 
BU ^ecutor to Art. 3023. if the parties entitled to the benefit of the 
action shall fail to commence the same within three calen- 
dar months after the death of the deceased, it shall be the 
duty of the executor or administrator of the deceased to 
commence and prosecute the action, unless requested by 
all of the parties entitled thereto not to prosecute the 
same. 
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Art. 3024. The action shall not abate by the death of d f»?£ "g^JJE 
either party to the record if any person entitled to the ties, 
benefit of the action survives. If the plaintiff die pend- 
ing the suit, when there is only one plaintiff, some one 
or more of the parties entitled to the money recovered 
may, by order of the court, be made plaintiff and the suit 
be prosecuted to judgment in the name of such plaintiff 
for the benefit of the persons entitled. 

Art. 3025. If the sole plaintiff die pending the suit, j^JSfi of sole 
and he is the only party entitled to the money recovered, p a n 
the suit shall abate. 

Art. 3026. If the defendant die pending the suit his te *fi**£ of de * 
executor or administrator may be made a party and the 
suit be prosecuted to judgment as though such defendant 
had continued alive. The judgment in such case, if ren- 
dered in favor of the plaintiff, shall be, to be paid in 
due course of administration. 

Art. 3027. The jury may give such damages as they Damages, 
may think proportioned to the injury resulting from such 
death; and the amount so recovered shall be divided 
among the persons entitled to the benefit of the action, 
or such of them as shall then be alive, in such shares as 
the jury shall find by their verdict. 

Title 67. — Right of action for injuries. 

Article 3353. There shall be commenced and prose- Limitation 
cuted within one year after the cause of action shall have ° one year " 
accrued, and not afterward, all actions or suits in courts, 
of the following description : 

1. Actions for injuries done to the person of another. 
* * * * * 

4. Actions for injuries done to the person of another 
where death ensued from such injuries; and the cause 
of action shall be considered as having accrued at the 
death of the party injured. 

[See chapter 14, Acts of 1897, for later law fixing limit- 
ation.] 

Art. 3353a. Causes of action upon which suit has been Survival of 
or may hereafter be brought by the injured party for t£Su e of ac " 
personal injuries other than those resulting in death, 
whether such injuries be to the health or to the reputa- 
tion, or to the person of the injured party, shall not abate 
by reason of his death, nor by reason of the death of the 
person against whom such cause of action shall have ac- 
crued; but in the case of the death of either or both, 
such cause of action shall survive to and in favor of the 
heirs and legal representatives of such injured party and 
against the person, receiver, or corporation liable for such 
injuries and his legal representatives; and so surviving 
such cause may be thereafter prosecuted in like manner 
and with like legal effect as would a cause of action for 
injuries to personal property. 
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Acts of 1897. 

Chapter 14. — Right of actions for injuries — Limitation. 

ofVwo^years. 11 Section 1. There shall be commenced and prosecuted 
within two years after the cause of action shall have ac- 
crued, and not afterwards, all actions or suits in court of 
the following description : 

(1) Actions for injuries done to the person of another. 

(2) Actions for injuries done to the person of another 
where death ensued from such injuries; and the* cause 
of action shall be considered as having accrued at the 
death of the party injured. 

Acts of 1897 — Special Session. 

Chapter 6. — Liability of railroad companies for injuries 
of employees. 

iow-Bervants el Section 1. Every person, receiver, or corporation oper- 
ating a railroad or street railway, the line of which shall 
be situated in whole or in part in this State, shall be liable 
for all damages sustained by any servant or employee 
thereof while engaged in the work of operating the cars, 
locomotives, or trains of such person, receiver, or corpora- 
tion, by reason of the negligence of any other servant or 
employee of such person, receiver, or corporation, and 
the fact that such servants or employees were fellow-serv- 
ants with each other shall not impair or destroy such 
liability. 

Hand cars are cars within the meaning of this section. A mem- 
ber of a section gang carrying tools on foot and others using a 
hand car for the same purpose were held not to be fellow-servants. 
57 S. W. Rep., 802. 

vice princi- S EC . 2. All persons engaged in the service of any per- 

pals defined. . ^ & & . „. £ . r 

son, receiver, or corporation, controlling or operating a 
railroad or street railway, the line of which shall be sit- 
uated in whole or in part in this State, who are intrusted 
by such person, receiver, or corporation with the authority 
of superintendence, control, or command of other servants 
or employees of such person, receiver, or corporation, or 
with the authority to direct any other employee in the 
performance of any duty of such employee, are vice prin- 
cipals of such person, receiver, or corporation, and are not 
fellow-servants with their coemployees. 
an^sdeflned! lv ^ec. ^' -^ P ersons w h° are engaged in the common 
service of such person, receiver, or corporation, control- 
ling, or operating a railroad or street railway, and who 
while so employed are in the same grade of employment 
and are doing the same character 01 work or service and 
are working together at the same time and place and at 
the same piece of work and to a common purpose, are 
fellow-servants with each other. Employees who do not 
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come within the provisions of this section shall not be con- 
sidered fellow-servants. 

Sec. 4. No contract made between the employer and contracts 
employee based upon the contingency of death or injury ity. tng lIabl1 " 
of the employee and limiting the liability of the employer 
under this act or fixing damages to be recovered shall be 
valid or binding. 

Sec. 5. Nothing in this act shall be held to impair or 
diminish the defense of contributory negligence when the 
injury of the servant or employee is caused proximately 
by his own contributory negligence. 

UTAH. 

Constitution. 

Article 16. — Employment of labor. 

Section 5. The right of action to recover damages for injuries cans- 
injuries resulting in death shall never be abrogated, and lng deatn » 
the amount recoverable shall not be subject to any statu- 
tory limitation. 

Revised Statutes, 1898. 
Title 36. — Fellow-servants. 

Section 1342. All persons engaged in the service of paiTdeflned 1 . ncI * 
any person, firm, or corporation, foreign or domestic, do- 
ing business in this State, who are entrusted by such per- 
son, firm, or corporation as employer with the authority 
of superintendence, control, or command of other persons 
in the employ or service of such employer, or with the 
authority to direct any other employee in the perform- 
ance of any duties of such employee, are vice-principals 
of such employer and are not fellow-servants. 

Sec. 1343. All persons who are engaged in the service Feiiow-ser?- 
of such employer, and who, while so engaged, are in the ants * 
same grade of service and are working together at the 
same time and place and. to a common purpose, neither of 
such persons being entrusted by such employer with any 
superintendence or control over his fellow-employees, are 
fellow-servants with each other : Provided, That nothing Proviso, 
herein contained shall be so construed as to make the em- • 
ployees of such employer fellow-servants with other em- 
ployees engaged in any other department of service of 
such employer. Employees who do not come within the 
provisions of this section shall not be considered fellow- 
servants. 

Continuing to work with an employee whose carelessness is 
known, without making complaint, is a bar to action for injuries 
received through such employee's carelessness. 10 U. Rep., 470. 

A railroad yardman is not a fellow-servant with his foreman nor 
with the foreman of another crew working in the same yard. 8 
U. Rep., 420. 
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A foreman of a gang loading cars in a gravel pit is riot a fellow- 
servant with the laborers under his control. 8 U. Rep., 128. 

Nor is a miner with one whose duty it is to operate the cage by 
which miners are conveyed into and out of the mine. 68 Pac. 
Rep., 845. 

Title 73. — Right of action for injuries causing death — 
Limitation. 

Limitation of Section 2873. The periods prescribed for the com- 
two years. mencement of actions other than for the recovery of real 
property are as hereinafter provided. 
Sec. 2878. Within two years — 
***** 

2. An action to recover damages for the death of one 
caused by the wrongful act or neglect of another. 

Acts of 1901. 

Chapter 85. — Mine regulations. 

have re c^tifl? Section 14 [16]. * * * No person shall act as fire 
cate! cei boss unless granted a certificate of competency by the 
State inspector of coal mines. After the approval or this 
act no owner, operator, contractor, lessee, or agent shall 
employ any mining boss or fire boss who does not have the 
certificate of competency required. Said certificate shall 
be posted up in the office of the mine, and if any accident 
shall occur in any mine in which a mining boss or a fire 
boss shall be employed who had no certificate of com- 
petency, as required by this chapter, by which any miner 
shall be killed or injured, he or his estate shall have a 
right of action against such operator or owner, lessee, or 
Damages, agent, and shall recover the lull damage sustained; in 
case of death, such action to be brought by the adminis- 
trator of his estate, within three years from the date of 
accident, the proceeds recovered to be divided among the 
heirs of the deceased according to law. 
Application Sec. 15 [17]. The provisions of this act shall not apply 
of law. t or effect [affect] any coal or hydrocarbon mine in 

which not more than six men are employed in twenty-four 
hours. 

VERMONT. 

Statutes of 1894. 

Chapter 169. — Safety appliances on rail/roads. 

Penalty. Section 3887. If a person or corporation fails to com- 

ply with the requirements of the four preceding sections, 
such person or corporation shall forfeit fifty dollars for 
every day's neglect, and be liable for the damages and 
injuries to passengers and employees on its roads resulting 
from such neglect. 
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Sec. 3888. Such penalty may be enforced by an action 
on the case in the name of the State, and the State's 
attorney of the county where the offense is committed 
shall prosecute the same, upon notice thereof from the 
board of railroad commissioners. 

An injured employee can not recover under this statute if his 
injuries resulted from negligence of his own combined with failure 
of the railroad company to comply with the law. 47 Atl. Rep., 827. 

A contract with an employee or with his next of kin waiving the 
right of action for damages which may arise from injuries received 
while in the service of a railroad company will not protect a 
company that fails to comply with the provisions of this law. 51 
Atl. Rep., 6. . 

Sec. 3910. All railroad passenger trains, except mixed 
trains, shall be provided with brakes operated from the 
engine by the engineer. 

Sec. 3911. A person or corporation not complying with 
the requirements of * * * [section 3910] shall be 
fined fifty dollars for every violation thereof, and shall 
be liable for the damages and injuries to passengers and 
employees on its road resulting from such neglect. 

VIRGINIA. 

Constitution of 1902. 

Article 12. — Liability of railroad companies for injuries 
to employees. 

Section 162. The doctrine of fellow-servant, so far as Acts of fei- 
it affects the liability of the master for injuries to his 0WBervants - 
servant resulting from the acts or omissions of any other 
servant or servants of the common master, is, to the ex- 
tent hereinafter stated, abolished as to every employee of 
a railroad company engaged in the physical construction, 
repair, or maintenance of its roadway, track, or any of the 
structures connected therewith, or in any work in or upon 
a car or engine standing upon a track, or in the physical 
operation of a train, car, engine, or switch, or in any 
service requiring his presence upon a train, car, or engine ; 
and every such employee shall have the same right to 
recover for every injury suffered by him from the acts or 
omissions of any other employee or employees of the com- 
mon master that a servant would have (at the time when 
this constitution goes into effect) if such acts or omissions 
were those of the master himself in the performance of 
a nonassignable duty: Provide d. That the injury so suf- 8U pe$n 8 t e en e d- 
fered by such railroad employee result from the negli- ent. 
gence of an officer or agent of the company of a higher 
grade of service than himself, or from that of a person 
employed by the company having the right or charged 
with the duty to control or direct the general services or 
the immediate work of the party injured or the general 
services or the immediate work oi the coemployee through 
or t by whose act or omission he is injured, ov lYv*v\, "\V, tvs->yJ& 
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othe^depart- * rom ^ e ne glig enc s of a ooemployee engaged in another 
ment, etc department of Tabor, or engaged upon or in charge of any 
car upon which or upon the train of which it is a part, 
the injured employee is not at the time of receiving the 
injury, or who is in charge of any switch, signal point, or 
locomotive engine, or is charged with dispatching trains 
or transmitting telegraphic or telephonic orders therefor, 
and whether such negligence be in the performance of an 
assignable or nonassignable duty. The physical con- 
struction, repair, or maintenance of the roadway, track, 
or any of the structures connected therewith, and the 
physical construction, repair, maintenance, cleaning, or 
operation of trains, cars, or engines shall be regarded as 
different departments of labor within the meaning of this 
section. Knowledge by any such railroad employee in- 
jured of the defective or unsafe character or condition of 
any machinery, ways, appliances, or structures shall be no 
defence to an action for injury caused thereby. When 
in In i url th caus * death, whether instantaneous or not, results to such an 
ng ea ' employee from any injury for which he could have recov- 
ered, under the above provisions, had death not occurred, 
then his legal or personal representative, surviving con- 
sort, and relatives (and any trustee, curator, committee, 
or guardian of such consort or relatives) shall, respec- 
tively, have the same rights and remedies with respect 
thereto as if his death had been caused by the negligence 
of a coemployee while in the performance, as vice-prin- 
cipal, of a nonassignable duty of the master. Every con- 
cent r a c t s tract or agreement, express or implied, made by an em- 
waiving rights. pi y ee to wa ive the benefit of this section shall be* null and 
void. This section shall not be construed to deprive any 
employee or his legal or personal representative, surviv- 
ing consort, or relatives (or any trustee, curator, commit- 
tee, or guardian of such consort or relatives) of any rights 
or remedies that he or they may have by the law of the 
land at the time this constitution goes into effect. Noth- 
Provisions not ing contained in this section shall restrict the power of the 
reatr etive. g enera i assembly to further enlarge, for the above-named 
class of employees, the rights and remedies hereinbefore 
provided for, or to extend such rights and remedies to or 
otherwise enlarge the present rights and remedies of any 
other class of employees of railroads or of employees of 
any person, firm, or corporation. 

Code of 1887. 

Chapter 137. — Right of action for injuries causing death. 

Right ac- Section 2902. Whenever the death of a person shall be 
crues, when. cause( j ^y ^he wrongful act, neglect, or default of any per- 
son or corporation, or of any ship or vessel, and the act, 
neglect, or default is such as would (if death had not 
ensued) have entitled the party injured to maintain an 
action, or to proceed in rem against said ship or vessel, pr 
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in personam against the owners thereof or those having 
control of her, and to recover damages in respect thereof, 
then, and in every such case, the person who, or corpora- 
tion or ship or vessel which, would have been liable if 
death had not ensued shall be liable to an action for dam- 
ages, or, if a ship or vessel, to a libel in rem, and her 
owners or those responsible for her acts or defaults or neg- 
ligence to a libel in personam, notwithstanding the death 
of the person injured, and although the death shall have 
been caused under such circumstances as amount in law to 
a felony. 

A trackman who had opportunity to get further off, but who 
stood so near to an approaching train as to be injured by its unex- 
pectedly rapid movement, was guilty of contributory negligence. 
30 Gratt, 805. 

A trainman injured by reason of the unusual and improper mak- 
ing up of a train is not a fellow-servant with the conductor whose 
duty it is to direct the making up of such train, and the burden of 
proving that the injury did not result from the negligence of the 
conductor rests on the company. 78 Va., 745. 
" Using a freight car with a broken and defective ladder is such 
negligence as will charge the company with liability for the death 
of an employee occasioned by such defect. 78 Va., 93. 

Sec. 2903. Every such action shall be brought by and in who may sue. 
the name of the personal representative of such deceased 
person, and within twelve months after his or her death. 
The jury in any such action may award such damages as 
to it may seem fair and just, not exceeding ten thousand Damages, 
dollars, and may direct in what proportion they shall be 
distributed to the wife, husband, parent, and child of the 
deceased. But nothing in this section shall be construed 
to deprive the court of the power to grant new trials, as in 
other cases. 

Acts of 1901-2. 

Chapter 322. — Liability of railroad companies for in- 
juries to employees. 

Section 1. Every corporation operating a railroad in ne ™$£™* *£l 
this State, whether such corporation be created under the sunerint end- 
laws of this State or otherwise, shall be liable in damages ent ; 
for any and all injury sustained by any employee of such 
corporation as follows: When such injury results from 
the wrongful act, neglect, or default of an agent or officer 
of such corporation superior to the employee injured, or 
of a person employed by such corporation having the 
right to control or direct the services of such employee in- 
jured, or the services of the employee by whom he is in- 
jured; and also when such injury results from the wrong- 
ful act, neglect, or default of a coemployee engaged in —Person in an- 
another department of labor from that of the employee ment, etc. epart " 
injured, or of a coemployee on another train of cars, or of 
a coemployee who has cnarge of any switch, signal point, 
or locomotive engine, or who is charged with dispatching 
trains or transmitting telegraphic or telephonic orders* 
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Knowledge by any employee injured of the defective or 
unsafe character or condition of any machinery, ways, ap- 
pliances, or structures of such corporation shall not of 
itself be a bar to recovery for any injury or death caused 
i n j 11 r i e s thereby. When death, whether instantaneous or other- 
causing eat . w j se? resu its from any injury to any employee of such cor- 
poration received as aforesaid, the personal representa- 
tive of such employee shall have a right of action therefor 
against such corporation, and may recover damages in re- 
pontracts spect thereof. Any contract or agreement, express or im- 
wa v ng r g s. ^{^ made by any such employee to waive the benefit of 
this section or any part thereof shall be null and void, 
and this section shall not be construed to deprive any such 
employee, or his personal representative, oi any right or 
remedy to which he is now entitled under the laws of this 
State. 
Contributory Sec. 2. The rules and principles of law as to con- 
negiigence. tributory negligence, which apply to other cases, shall 
apply to cases arising under this act, except in so far as 
the same are herein modified or changed, 

WASHINGTON. 

Codes and Statutes of 1897. 

Title 27. — Right of action for injuries causing death. 

w^ l e g n. taccrue8 ' Section 4828. * * * When the death of a person 
is caused by the wrongful act or neglect of another his 
heirs or personal representatives may maintain an action 
for damages against the person causing the death; 

Damages. * * * I n every such action the jury may give such 
damages, pecuniary or exemplary, as under all circum- 
stances of the case may to them seem just. 

Death of g EC# 4829. A father, or in case of the death or desertion 
of his family the mother, may maintain an action as 
plaintiff for the injury or death of a child, and a guardian 
for the injury or death of his ward. 

Acts of 1899. 

Chapter 35. — Safety appliances on railroads — Blocking 
frogs, etc. 

t b ro ii' kedf" Section 1. Any person or persons, railroad companies 
e or corporations, owning or operating a railroad or rail- 

roads in this State, shall be and are hereby required on 
or before the first day of October, 1899, to so adjust, fill, 
block, and securely guard the frogs, switches, and guard 
rails on their roads as to protect and prevent the feet of 
employees and other persons from being caught therein. 



child. 
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Sec. 2. Any person or persons, railroad companies or 
corporations, owning or operating a railroad or railroads 
in this State, shall be liable for an^ damage received from 
a failure to comply with the provisions of this act; such 
damages to be recovered by the parties entitled to recover 
as provided in sections 137, 138, and 139 of volume 2 of 
Hill's Annotated Codes and Statutes of Washington, 
being sections 4827, 4828, and 4829, Ballinger's Annotated 
Codes and Statutes of Washington. 



Damages. 



WEST VIRGINIA. 

Code, Edition of 1899. 

Chapter 103. — Right of action for injuries causing death* 

Section 5. Whenever the death of a person shall be ac 5J2E r!gbt 
caused by wrongful act, neglect, or default, and the act, 
neglect, or default is such as would (if death had not 
ensued) have entitled the party injured to maintain an 
action to recover damages in respect thereof; then, and 
in every such case, the person who, or the corporation 
which, would have been liable if death had not ensued, 
shall be liable to an action for damages, notwithstanding 
the death of the person injured, and although the death 
shall have been caused under such circumstances as 
amount in law to murder in the first or second .degree, or 
manslaughter. 

Contributory negligence is matter of defense only, and freedom 
from such negligence need not be alleged by the plaintiff, but must 
be proved, if at all, by the defendant. 35 W. Va., 389. 

A yard master in lawful command and control of a train is a 
conductor within the rule making the conductor not a fellow- 
servant with a brakeman, so that an injury caused by the con- 
ductor's negligence without fault on the part of the brakeman 
charges the company with liability therefor. 36 W. Va., 397. 

Sec. 6. Every such action shall be brought by and in who may sue. 
the name of the personal representative of such deceased 
person; and the amount recovered in every such action 
shall be distributed to the parties and in tne proportion 
provided by law in relation to the distribution of personal 
estate left by persons dying intestate. In every such Damages, 
action the jury may give such damages as they shall deem 
fair and just, not exceeding ten thousand dollars, and the 
amount so recovered shall not be subject to any debts or 
liabilities of the deceased: Providea y That every such 
action shall be commenced within two years after the 
death of such deceased person. 

Suing out the writ of summons is the commencement of the 
action. 42 W.J*., 813. 



Limitation. 
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WISCONSIN. 

Annotated Statutes of 1898. 

Chapter 87. — Liability of railroad companies for injuries 
to employees. 

inffiesiaused! Section 1816 (as amended by chapter 448, acts of 1903) . 
Every railroad company operating any railroad which is 
in whole or in part within this State shall be liable for all 
damages sustained within the same by any of its em- 
ployees without contributory negligence on his part : 
machtnefy! *• When such injury is caused by a defect in any loco- 
etc * motive, engine, car, rail, track, machinery or appliance 

required by said company .to be used by its employees in 
and about the business of their employment, if such defect 
could have been discovered by such company by reason- 
able and proper care, tests, or inspection, and proof of 
such defect shall be presumptive evidence of knowledge 
thereof on the part oi such company, 
o^^eiiow^erv- %. When such injury is sustained by any officer, agent, 
anta. servant, or employee of such company while engaged in 

the line of his duty as such, and which shall have been 
caused by the carelessness or negligence of any other offi- 
cer, agent, servant, or employee while in the discharge of, 
or for failure to discharge, his duty as such : Provided, 
That such injury shall arise from a risk or hazard pecul- 
waRinff^aims! iar in the operation of railroads. No contract, receipt, 
rule or regulation between any employee and a railroad 
corporation shall exempt such corporation from the full 
liability imposed by this section. 

This applies to employees actually engaged in operating and 
moving trains. A car repairer at work on a stationary car who is 
injured by the negligence of a switchman in running a ear against 
the one on which he is at work is not within the statute. 91 
Wis., 503. 

One employed in moving a car is within the statute, though that 
is not his principal kind of service, but is only incidental to his 
usual duty. 95 Wis., 69. 

The word " cars " includes hand cars. 77 N. W. Rep., 798. 

An employee injured by the collision of hand cars used by work- 
men in going from the place of their employment to their boarding 
place was not within the protection of the act 80 N. W. Rep., 
1050. 

The words "without contributory negligence" do not operate to 
change the burden of proof from the defendant to the plaintiff. 
85 Wis., 609. 

Chapter 177. — Right of action for injuries causing death. 

Limitation. Section 4219. The following actions must be com- 
menced with the periods respectively hereinafter pre- 
scribed after the cause of action has accrued. 

Two ycara. Sec. 4224. Within two years : 

* * * * * 

3. An action brought by the personal representatives of 
a deceased person to recover damages when the death of 
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such person was caused by the wrongful act, neglect, or 
default of another. 



Chapter 178. — Right of action for injuries causing death. 



Section 4255. Whenever the death of a person shall be ac ^S^ ri * ht 
caused by a wrongful act, neglect, or default, and the act, 
neglect, or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an 
action and recover damages in respect thereof, then and 
in every such case the person who or the corporation 
which would have been liable if death had not ensued 
shall be liable to an action for damages, notwithstanding 
the death of the person injured: Provided, That such 
action shall be brought for a death caused in this State. 

This section provides for an action by a personal representative 
to recover for a death resulting from a cause which would have 
given deceased a right of action under section 1816 had he sur- 
vived. 95 Wis., 69. 

If the Injury was received in this State an action is maintainable 
here, although the resultant death occurred outside its boundaries. 
94 Wis., 191. 

Sec. 4256. Every such action shall be brought by and who may sue. 
in the name of the personal representative of such de- 
ceased person, and the amount recovered shall belong and 
be paid over to the husband or widow of such deceased 
person, if such relative survive him or her; but if no 
husband or widow survive the deceased the amount re- 
covered shall be paid over to his or her lineal descendants 
and to his or her lineal ancestors in default of such 
descendants; and in every such action the jury may give Damagr 
such damages, not exceeding five thousand dollars, as 
they shall deem fair and just in reference to the pecuniary 
injury resulting from such death to the relatives of the 
deceased specified in this section. 

Action must be brought in the name of a personal representa- 
tive. 21 Wis., 305. 

Letters of administration are admissible in evidence, though 
deceased may have left no property to be administered upon. 64 
Wis., 475. 

No damages can be awarded for loss of society, etc., but only 
for pecuniary loss. 51 Wis., 599. 

Parents of an adult son who had said that he did not intend to 
marry, but would support them are within the benefits of this stat- 
ute. 88 Wis., 299. 

WYOMING. 

Constitution. 

Article 9. — Mine^regulaAicms. 

Section 4. For any injury to person or property caused tion ,g for°inj£ 
by willful failure to comply with the provisions of this n«u 
l c c— 06 19 
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article, or laws passed in pursuance hereof, a right of 
action shall accrue to the party injured for the damage 
sustained thereby, and in all cases in this State whenever 
the death of a person shall be caused by wrongful act, 
neglect, or default, such as would ? if death had not en- 
sued, have entitled the party injured to maintain an 
action to recover damages in respect thereof, the person 
who, or the corporation which, would have been liable 
if death had not ensued shall be liable to an action for 
damages notwithstanding the death of the person injured, 
and the legislature shall provide by law at its first session 
for the manner in which the right of action in respect 
thereto shall be enforced. 

Article 10. — Contracts of employees waiving right to 

damages. 

iDju*ies ges for Section 4. No law shall be enacted limiting the amount 
of damages to be recovered for causing the injury or 
death of any person. Any contract or agreement with 
any employee waiving any right to recover damages for 
causing the death or injury of any employee shall be void. 

Article 19. — Contracts of employees waiving right to 

damages. 

Contracts Section 1. It shall be unlawful for any person, com- 
to al damage8. g pany, or corporation to require of its servants or em- 
ployees as a condition of their employment, or otherwise, 
any contract or agreement whereby such person, com- 
pany, or corporation shall be released or discharged from 
liability or responsibility on account of personaf injuries 
received by such servants or employees while in the serv- 
ice of such person, company, or corporation by reason of 
the negligence of such person, company, or corporation, 
or the agents or employees thereof, and such contracts 
shall be absolutely null and void. 

Bevised Statutes, 1899, 

division 1. 

Title 17. — Contracts of employees waiving right to dam- 
ages. 

waMn g tr fight Section 2522. It shall be unlawful for any person, 
to damages, company, or corporation to require of its servants or em- 
ployees as a condition of their employment, or otherwise, 
any contract or agreement whereby such person, company, 
or corporation shall be released or discharged from lia- 
bility or responsibility on account of personal injuries 
received by such servants or employees while in service 
of such person, company, or corporation by reason of the 
negligence of such person, company, or corporation, or 
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the agents or employees thereof, and such contracts shall 
be absolutely null and void. 

Title 18. — Mine regulations. 

Section 2582. For any injury to person or property tion g for°in5£ 
occasioned by toy violation of tins chapter, or any willful rles - 
failure* to comply with its provisions, a right of action 
against the party at fault shall accrue to the party injured 
for the direct damages sustained thereby, and in any case 
of loss of life, by reason of such violation or willful fail- 
ure, a right of action against the party at fault shall 
accrue to the administrator of the estate of the person 
whose life shall be lost, for like recovery of damages for 
the injuries sustained: Provided, That nothing in this 
section shall be so construed as to prevent the recovery of 
any lawful damages against the person or company oper- 
ating mines if said company should be found m fault or 
shall have contributed to any accident by means of care- 
lessness on their part : And provided further, That in no 
case shall the State be liaole for damages under this 
chapter. 

division 3. 

Title 4. — Right of action for injuries causing death. 

Section 3448. Whenever the death of a person shall be when right 
caused by wrongful act, neglect, or default, and the act, accrue8 « 
neglect, or default is such as would (if death had not 
ensued) have entitled the party injured to maintain an 
action to recover damages in respect thereof ; then, and in 
every such case, the person who, or the corporation which, 
would have been liable if death had not ensued, shall be 
liable to an action for damages, notwithstanding the 
death of the person injured, and although the death shall 
have been caused under such circumstances as amount in 
law to murder in the first or second degree, or man- 
slaughter. 

Sec. 3449. Every such action shall be brought by, and whomayaoe. 
in the name of, the personal representative oi such 
deceased person ; and the amount recovered in every such 
action shall be distributed to the parties and in the pro- 
portions provided by law, in relation to the distribution 
of personal estates left by persons dying intestate. In 
every such case the jury shall give such damages as they Damages, 
shall deem fair and just, not exceeding five thousand dol- 
lars, and the amount so recoverd shall not be subject to 
any debts or liabilities of the deceased: Provided, That Limitation, 
every such action shall be commenced within two years 
after the death of such deceased person. 

That portion of the statute which limits damages to the amount 
of $5,000 is repugnant to the constitution, but is susceptible of 
being separated from the remainder of the act, which is not open 
to the same objection. 73 Pac. Rep., 524. 
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TOOTED STATES. 

Compiled Statutes, 1901. 

Title 56a. — Safety appliances on railroads (common car- 
riers engaged in interstate commerce). 

(Page 3174. Act of March 2, 1893.) • ' 

Employees do Section 8. Any employee of any such common car- 
risk* wher?. ame rier who may be injured by any locomotive, car, or train 
in use contrary to the provisions of this act shall not be 
deemed thereby to have assumed the risk thereby occa- 
sioned, although continuing in the employment of such 
carrier after the unlawful use of such locomotive, car, or 
train had been brought to his knowledge. 

Courts will take official cognizance of the effect of this statute, 
though the plaintiff in no way indicates that he relies on it for 
recovery. Couplers which have become worn and inoperative are 
not a compliance with the requirements of this act, though of 
proper form and style. A car designed for use in interstate 
traffic, though empty, is within the provisions of the statute. 116 
Fed. Rep., 867. 

Per contra, an empty dining car, used daily for interstate traffic, 
was held not to be within the statute while being moved on a side 
track at a terminal point 117 Fed. Rep., 462. 

Failure by a railroad company to equip its cars with couplers 
as required by this statute is negligence per se, and the defense 
of contributory negligence can not be made against an employee 
injured because of such failure, even if the employee was thus 
negligent. 122 N. C. Rep., 977. 

And an employee remaining in service does not assume the risk. 
30 S. B. Rep., 115. 

Absence of grab irons does not prove such negligence on the part 
of the company as to abrogate the defense of contributory negli- 
gence. 91 Fed. Rep., 224. 

A locomotive is not a car requiring automatic couplers under 
this statute. 117 Fed. Rep., 462. 



STATEMENT OF MR. C. W. BUNN, GENERAL COUNSEL NORTHERN 

PACIFIC RAILROAD. 

Mr. Bttnn. Mr. Chairman, the personal-injury bill passed by the 
House of Representatives (a) applies to common carriers by rail only; 
(&) makes such carriers liable for all damages which may result from 
tne negligence of any employee, whether to a stranger or to another 
employee, and (c) abolishes the rule of contributory negligence, cre- 
ating the rule in its place that the jury may diminish the damage of 
a plaintiff guilty of negligence, i. e., give him such amount as the jury 
thinks right. 

In this country, unlike European countries, we have constitutional 
safeguards for the protection of liberty and of property against un- 
just legislation. Tne fifth amendment. to the Constitution of the 
United States, which is well known to be a limitation on the power 
of Congress, provides that no person shall be deprived of life, liberty, 
or property without due process of law ; nor shall private property 
be taken for public use without just compensation. Due process of 
law has been neld by the Supreme Court of the United States since 
the Dartmouth College case to be, as Mr. Webster argued in that case 
that it was, the general law. The amendment prohibits arbitrary 
legislation applying to particular persons prohibits, in short, what 
is ordinarily called " class legislation." It is well settled that legis- 
lation special in its nature must be based upon special circumstances 
having some relation to the classification. And it is abundantly 
well settled that corporations are protected by this provision of the 
fifth amendment. 

It is difficult to see how the constitutionality of legislation can be 
sustained which applies to common carriers by railroad special rules 
having no relation to the peculiar risks of the business. JBucklew v. 
Central Iowa Railroad Co. (64 Iowa, 603) ; Deppe v. Chicago, Rock 
Island and Pacific Ry. Co. (36 Iowa, 52) ; Nichols v. Walther (37 
Minn., 264) ; Lavalle v. St. Paul, Minneapolis and Manitoba Ry. Co. 
(40 Minn., 249; Johnson v. St. Paul and Duluth Railroad Co. (43 
Minn., 222). 

There is no precedent for abolishing as to such carriers the defense 
of contributory negligence. And, so far as I can see, no risks or 
other facts exist peculiar to the railroad business which would justify 
separating that business into a class by itself and abolishing as to it 
the doctrine of contributory negligence, while leaving that doctrine 
in general application as to all other persons, firms, and corporations. 

The report in the House recommending this legislation is entirely 
misleading. On page 2 of that report it is said that, " In 1888 
England passed an act which abolished the doctrine of fellow servant 
with relation to the operation of railroad trains, and in 1897 it ex- 
tended this law to apply to many of the hazardous employments of 
the country," 
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In the foregoing 1888 is evidently a mistake for 1800. But the 
English act of 1800 does not apply peculiarly to railways; it is a 
general law, applicable to all employers of labor, and opens with the 
following: "Where after the commencement of this act personal 
injury is caused to a workman." The title of the act is, "An act to 
extend and regulate the liability of employers to make compensation 
for personal injuries suffered by workmen in their service." The act 
corresponds with the announcement of the title and every provision 
of it applies to the liability of every employer to every workman. 
How little precedent the act is for the proposed legislation will be 
best shown? by quoting the act in full. It is attached hereto, marked 
"Appendix A." 

This act has been followed by much legislation in the United States. 
Among the best considered examples of such legislation is the Massa- 
chusetts law of 1902, which is attached hereto,' marked "Appendix B." 

The House committee's report next states that the fellow-servant 
doctrine in Germany has .been yielding, until for the last quarter of 
a century it tloes not apply to any of the hazardous occupations. 
This statement is substantially true, and shows that in Germany the 
legislation is not special, but applies alike to all the occupations which 
may be termed hazardous. 

The statement of the report in regard to Austria having passed a 
law making railroad companies liable for all injuries to their em- 
ployees, except where the injuries were due to the victim's own negli- 
gence, is incorrect, as the Austrian legislation is general in character. 

The same should be noted of the Code Napoleon, which is referred 
to in the committee's report. The Roman law, like the common law 
of England, held the master only for negligence in selection and 
supervision, and so the Code Napoleon was construed until a recent 
date. It is now held to make any employer answerable for injuries 
to his workmen (who are free from contributory neglect) ; but the 
Code Napoleon, like other civilized legal systems, applies the code 
generally to all employers of labor, and does not single out railways. 

If the fellow-servant rule is an objectionable rule, it should either 
(a) be modified as to all employers of labor, or (&) be modified as to 
the peculiar risks of railroads only, i. e., to the risks of train service. 

As to the abolition of the rule of contributory negligence (for it is 
an abolition of the rule, although the House committee's report says 
it is only a modification), the doctrine announced by the bill is abso- 
lutely, I think, without precedent. The report offers some pretense 
of excuse for it, by saying that the laws of England, Germany, and 
Italy go much further to discharge the employee from responsibility 
for his own act than does the common law. Of England this is only 
true in the sense that an English act, called the " Workmen's Com- 
pensation Act, 1897," provides a certain measure of compensation 
ior workmen, regardless of how they are injured. But this measure 
of compensation is ascertained by the judge, not by a jury, and is 
very moderate in amount. Moreover, the act is optional to the work- 
man. He can not proceed both under the act and before a jury for 
full legal damages. He must do one or the other. See a full quota- 
tion and discussion of the act, Master and Servant, by Labatt, volume 
2, page 2131. 

On the continent of Europe, where the civil law prevails, damages 
are frequently divided where both, patties ate xte^i^sak In mis 
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country we have an instance of such division in the admiralty law. 
But it is to be remembered that on the continent of Europe such 
divisions of damage are made by trained judges and not by juries. 
I believe there is no precedent in any country for permitting juries 
to divide the damage where both parties are at fault. The great 
cause of railroad accidents is personal negligence, not defective ap- 
pliances or machinery. The rule that one can not recover damage 
for injury caused by his own negligence is a wholesome rule and can 
not be departed from without holding out an encouragement to 
negligence. 

Under the proposed bill there is hardly a case of damage to a 
workman caused by his own negligence which would not go to a 
jury for division of damage, and hardly a case in which the jury's 
award could be interfered with. 

Reference to the laws of continental Europe upon this subject are 
peculiarly misleading, because in Germany and some other countries 
workmen are provided for to a moderate amount upon the pension 
principle — that is, in a manner more or less similar to the English 
act of 1897. It is not an uncommon view of those who have thought 
most of the subject in this country that it would be better all around 
for workmen to be entitled to moderate stipulated compensation in 
case of injury, regardless of the cause of their injury. But the bill 
under discussion prohibits all arrangements of that sort, giving to 
the workman, free from any arrangement he may make with the em- 
ployer, whatever a jury may award to him for his injuries, even 
though caused by his own negligence. 



Appendix A. — English act. 
[43 and 44 Vict., c. 42.] 



September 7, 1880. 

... make com 

personal Injuries suffered by workmen in their service. 



AN ACT To extend and regulate the pliability of employers to make compensation for 



Be it enacted as follows: 

1. Where after the commencement of this act personal injury is caused to a 
workman — 

(1) By reason of any defect in the condition of the ways, wprks, machinery, 
or plant connected with or used in the business of the employer ; or 

(2) By reason of the negligence of any person in the service of the employer 
who has any superintendence intrusted to him while in the exercise of such 
superintendence; or 

(3) By reason of the negligence of any person in the service of the employer 
to whose orders or directions the workman at the time of the injury was bound 
to conform, and did conform, where such injury resulted from his having so 
conformed; or 

(4) By reason of the act or omission of any person in the service of the 
employer done or made in obedience to the rules or by-laws of the employer, or 
in obedience to particular instructions given by any person delegated with the 
authority of the employer on that behalf ; or 

(5) By reason of the negligence of any person in the service of the employer 
who has the charge or control of any signal, points, locomotive engine (s), or 
train upon a railway, the workman, or in case the injury results in death, the 
legal personal representatives of the workman, and any persons entitled in case 
of death, shall have the same right of compensation and remedies against the 
employer as if the workman had not been a workman of nor in the service of 
the employer, nor engaged in his work. 
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2. A workman shall not be entitled under this act to any right of compensa- 
tion or remedy against the employer in any of the following cases ; that is to 
say — 

(1) Under subsection 1 of section 1, unless the defect therein mentioned 
arose from or had not been discovered or remedied owing to the negligence of 
the employer, or of some person in the service of the employer and intrusted 
by him with the duty of seeing that the ways, works, machinery, or plant were 
in proper condition. 

(2) Under subsection 4 of section 1, unless the injury resulted from some 
impropriety or defect in the rules, by-laws, or instructions therein mentioned : 
Provided, That where a rule or by-law has been approved or has been accepted 
as a proper rule or by-law by one of Her Majesty's principal secretaries of 
state or by the board of trade or any other department of the Government, 
under or by virtue of any act of Parliament, it shall not be deemed, for the 
purposes of this act, to be an improper or defective rule or by-law. 

(3) In any case where the workman knew of the defect or negligence which 
caused his injury, and failed within a reasonable time to give, or cause to be 
given, information thereof to the employer or some person superior to himself in 
the service of the employer, unless he was aware that the employer or such 
superior already knew of the said defect or negligence. 

3. The amount of compensation recoverable under this act shall not exceed 
such sum as may be found to be equivalent to the estimated earnings, during 
the three years preceding the injury, of a person in the same grade employed 
during those years in the like employment and in the district in which the work- 
man is employed at the time of the injury. 

4. An action for the recovery under this act of compensation for an injury 
shall not be maintainable unless notice that injury has been sustained is given 
within six weeks, and the action is commenced within six months from the occur- 
rence of the accident causing the injury, or, in case of death, within twelve 
months from the time of death ; provided always, that in case of death the want 
of such notice shall be no bar to the maintenance of such action if the judge shall 
be of the opinion that there was reasonable excuse for such want of notice. 



Appendix B. — Massachusetts act. 
[Revised laws of Massachusetts, 1902, p. 931.] 

Sec. 71. If personal injury is caused to an employee who, at the time of the 
injury, is in the exercise of due care, by reason of — 

First A defect in the condition of the ways, works, or machinery connected 
with or used in the business of the employer, which arose from, or had not 
been discovered or remedied in consequence of, the negligence of the employer 
or of a person in his service who had been entrusted by him with the duty 
of seeing that the ways, works, or machinery were in proper condition ; or, 

Second. The negligence of a person in the service of the employer who was 
entrusted with and was exercising superintendence and whose sole or principal 
duty was that <5f superintendence, or, in the absence of such superintendent, 
of a person acting as superintendent with the authority or consent of such 
employer ; or, 

Third. The negligence of a person in the service of the employer who was in 
charge or control of a signal, switch, locomotive engine, or train upon a rail- 
road; the employee, or his legal representatives, shall, subject to the provi- 
sions of the eight following sections, have the same rights to compensation 
and of action against the employer as if he had not been an employee, nor in 
the service, nor engaged in the work of the employer. 

A car which is in use by, or which is in possession of, a railroad corporation 
shall be considered as a part of the ways, works, or machinery of the corpora- 
tion which uses or has it in possession, within the meaning of clause 1 of this 
section, whether it is owned by such corporation or by some other company 
or person. One or more cars which are in motion, whether attached to an 
engine of not, shall constitute a train within the meaning of clause 3 of this 
section, and whoever, as a part of his duty for the time being, physically con- 
trols or directs tht movements of a signal, switch, locomotive engine, or train 
shall be deemed to be a person in charge or control of a signal, switch, loco* 
motive engine, or train within the meaning of said clause. 
(Sections 72, 73, and 74 relate to damages tot fe&Wx ax& tftaec toma^ee.) 
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Sec. 75. No action for the recovery of damages for injury or death under 
the provisions of sections 71 to 74, inclusive, shall be maintained unless notice 
of the time, place, and cause of the injury is given to the employer within 
sixty days, and the action is commenced within one year after the accident 
which causes the injury or death. Such notice shall be in writing, signed by 
the person injured or by a person in his behalf ; but if from physical or mental 
incapacity it is impossible for the person injured to give the notice within the 
time provided in this section, he may give it within ten days after such incapac- 
ity has been removed, and if he dies without having given the notice and without 
having been for ten days at any time after his injury of sufficient capacity to 
give it, his executor or administrator may give such notice within sixty days 
after his appointment. A notice given under the provisions of this section shall 
not be held invalid or insufficient solely by reason of an inaccuracy in stating 
the time, place, or cause of the injury, if it is shown that there was no inten- 
tion to mislead and that the employer was not in fact mislead thereby. The 
provisions of section 22 of chapter 51 shall apply to notices under the provisions 
of this section. 

(Section 76 relates to contractors.) 

Sec. 77. An employee or his legal representatives shall not be entitled, 
under the provisions of sections 71 to 74, inclusive, to any right of action for 
damages against his employer if such employee knew of the defect or negligence 
which caused the injury and failed within a reasonable time to give, or cause 
to be given, information thereof to the employer, or to some person superior to 
himself in the service of the employer, who was entrusted with general super- 
intendence. 



United States Senate, 
Committee on Interstate Commerce, 

Monday, May 7, 1906. 
The committee, having under consideration the act (H. R. 239) 
u Relating to liability of common carriers by railroad in the District 
of Columbia and Territories and common carriers by railroads en- 

f;aged in commerce between the States and between the States and 
oreign nations to their employees," commenced hearings on Mon- 
day, May 7, 1906, on which date the following-named gentlemen were 
present: Mr. George N. Orcutt, general claims attorney, represent- 
ing the Erie Railroad Company; Mr. Theodore W. Reath, assistant 
general solicitor, Norfolk and Western Railway. 

Mr. George E. Hamilton, division counsel, Baltimore and Ohio 
Railroad Company. 

Mr. Writing, representing the Delaware, Lackawanna and Western 
Railroad Company. 

Mr. George S. Patterson, representing the Pennsylvania Railroad 
Company. 

Mr. Albert H. Harris, general attorney of the New York Central 
and Hudson River Railroad Company. 

Mr. Lewis E. Payson, representing the Union Pacific and Southern 
Pacific Railroad companies. 

Mr. H. R. Fuller was also present representing sundry brother- 
hoods of railway trainmen. 

STATEMENT OF ME. GEORGE S. PATTERSON. 

Mr. Patterson. Mr. Chairman and gentlemen, I do not think it is 
necessary to emphasize in any way the great importance of the sub- 
ject-matter of the bill now under consideration by the committee, 
an importance due not only to the fact that the bill substantially 
alters the local law of many of the States, so iw $& >^%XAw»\A«w ^ 
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applicable to accidents arising from or incident to the transaction 
of interstate commerce, but the bill is also of great importance as im- 
posing a new and distinct liability upon a certain class of employers 
(viz, railroad companies) and altering in a substantial degree "the 
relationship between employer and employee. It is solely with 
reference to the latter feature of the bill — namely, its effect upon the 
relationship between employer and employee — that I want to ask 
your attention for a &w moments. 

Senator Kean. That is section 3, is it not? 

Mr. Patterson. That is section 3, sir. Section 3 of the act (H. R. 
239) is the proposition now under consideration by the committee, 
as I understand, and that section provides: 

Sec. 3. That no contract of employment, insurance, relief benefit, or indem- 
nity for injury or death entered into by or on behalf of any employee, nor the 
acceptance of any such insurance, relief benefit, or indemnity by the person 
entitled thereto, shall constitute any bar or defense to any action brought to 
recover damages for personal injuries to or death of such employee : Provided, 
however, That upon the trial of such action against any such common carrier 
by railroad the defendant may set off therein any sum it has contributed toward 
any such insurance, relief benefit, or indemnity that may have been paid to the 
injured employee, or, in case of his death, to his heirs at law. 

If it please the committee, neither on behalf of the railroad com- 
pany I represent nor on behalf of any of the other railroad compa- 
nies that are interested in this matter do I pretend to say that the 
necessary and certain effect of the enactment of this bill will be the 
• abolition of the so-called voluntary relief departments of the differ- 
ent railroads; but I do believe that it will be almost impossible, or 
at least essentially difficult, to carry on those departments with the 
same degree of efficiency as they have been maintained in the past, if 
this House bill in its present form shall pass. 

There are six railway systems in this country which maintain these 
relief departments — the Chicago, Burlington and Quincy ; the Penn- 
sylvania Railroad east of Pittsburg ; the Pennsylvania Railroad west 
of Pittsburg; the Atlantic Coast Line: the Philadelphia and Read- 
ing, and the Baltimore and Ohio — and those railroads operate some 
31,000 miles of line and employ 310,000 men, or about 22£ per cent 
of the railway employees in the United States engaged in the opera- 
tion of steam railroads, and of those 310,000 employees 235,000, or 
75 per cent, are members of these relief departments, the departments 
which, it is believed, will either be abolished or be so seriously 
affected as to impair their efficiency in case the pending bill shall 
pass. 

I am naturally more familiar with the operations of the relief de- 
partment of the Pennsylvania Railroad, and, therefore, with your per- 
mission, I will call your attention to one or two features of that 
department as being possibly typical of the departments of other 
railroads which have maintained these organizations. 

The Pennsylvania Railroad lhies east of Pittsburg and Erie have 
some 125,000 employees, of whom 92,000 are members of the relief 
department. But it must be remembered that that relief depart- 
ment is an absolutely voluntary department; that no employee is 
compelled to join that department unless he is perfectly willing to do 
so. Ajid that fact is shown in two ways: That, in the first place, 
there are 30,000 employees of the Pennsylvania system who are not 
members of the department; that could noi bfc if all employees were 
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coerced into joining the department. In the second place, the av- 
erage benefit which the employee takes is what is called the second- 
class benefit, which is higher and more expensive than the first-class 
benefit. It is perfectly obvious to overybocly that if there were coer- 
cion on the part of the railroad company as against its employees 
to compel them to join the employees would join in the lowest class, 
by which fact they would have fulfilled the demand of the master 
and at the same time would have fulfilled that demand by the pay- 
ment of the least money. But, on the contrary, the average is the 
second class, or the higher or more expensive form of insurance. 

To explain briefly to you in a very general way what is the principle 
and scope of this department, I do not think I can do better than to 
read some short extracts here from a book published by the advisory 
committee of the relief fund for the purpose of giving information 
to employees who are either members or desirous of becoming mem- 
bers of the fund : 

2. WHAT IS THE BELIEF FUND? 

The relief fund is a fund formed chiefly of regular monthly contributions by 
employees, who, while so contributing, are styled " members of the relief fund," 
constituting a mutual beneficial association. 

The fund also includes income or profits from investments, appropriations 
by the company, and gifts or legacies for the use of the fund. 

From this common fund the members are entitled to receive definite amounts, 
proportioned to their contributions, when disabled by accident or sickness, and 
in the event of their death certain definite amounts are payable to their rela- 
tives or designated beneficiaries. — Regulations 3, 4, 14, 28, and 29. 

4. WHO MAY BECOME A MEMBEB. 

Any employee of any of the above-named companies, if not over 45 years of 
age, may, on application, become a member upon showing the class in which 
he is a member and the additional death benefit taken, and a book of regula- 
tions of the relief department bound therewith. Bach certificate bears a num- 
ber, known as the "certificate number," by which the member is recorded on 
the books of the relief department. (Regulation 22.) 

8. WHAT ABE THE BATES OF CONTBIBUTION ? 

Contributions are at the following rates for the several classes: 

Per month* 

First class $0.75 

Second class ♦. 1. 50 

Third class 2. 25 

Fourth class 3. 00 

Fifth class 3. 75 

These rates are not varied from, and there are no extra assessments on 
account of demands upon the fund. (Regulations 32, 33, and 43.) 

12. TO WHAT BENEFITS ABE MEMBEBS ENTITLED? 

Members are entitled to the following benefits : 

First Payments for each day while disabled by accident in the company's 
service. 





For 63 
weeks. 


After 52 
weeks. 


Firatclass ■-- - - -- - -- 


$0.50 
1.00 
1.60 
2.00 
2.60 


$0.25 


Second class ..,,.. -- -- --- -- - 


.60 


Third class 


.75 


Fourth class 


1.00 


Fifth class 


1»% 




\ 


\ 
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Second. Provision for surgical attendance during disability from accident in 
the company's service by company surgeons and at designated hospitals, but 
members are not at liberty by reason of such prorision to contract, without 
authority, bills against the company on account of such disablement." 

Third. Payments while disabled by sickness or by injury other than accident 
in the company's service for each day after the first three days : 





For 62 

weeks. 


After 62 
weeks. 


First class 1 


$0.40 

.80 

1.20 

1.60 

2.00 


$0.20 
.40 


Second class 


Third class 


.00 


Fourth class 


.80 


Fifth class ^ 


1.00 



Fourth. Payments in the event of death : 

First class $250 

Second class 500 

Third class 750 

Fourth class 1, 000 

Fifth class ^ 1, 250 

(Regulations 42, 43, and 49.) 

It may be said, In what way is the railroad company interested in 
this proposition ? Here is- a mutual benefit association to which the 
employees contribute a certain amount and receive a certain definite 
form of insurance. What is the interest of the employer? Why does 
the employer desire to maintain it ? 

The interest of the employer is that the employer— for instance, the 
Pennsylvania Railroad — has since 1886, or a period of twenty years, 
contributed over $4,800,000 to that fund — that is, an average of nearly 
$240,000 a year — and has stood back of that fund as the guarantor oi 
the solvency of the fund. 

The railroad company, in the first place, pays all the expenses — 
doctors, salaries of employees who have charge of the fund, salaries 
of clerks, rent, medical attendance, surgical attendance, everything; 
not one of these expenses is borne by the fund. Again, if there be a 
deficiency at the end of any given month the railroad company pays 
that deficiency and never gets it back. On the other hand, if there be 
a profit at the end of a certain period that profit does not go back to 
the railroad company to recoup the company for the payment of 
previous deficits or for the payment of expenses; but that profit goes 
mto a particular fund, called the superannuation fund, out of which 
benefits are paid to the employees after they retire from the service of 
the company. 

It was said in a recent hearing before the House committee that 
this so-called pension system of the railroad companies which they 
talked about was nothing but a form of this relief department, anil 
that the railroad companies paid these pensions out of these funds. 

Mr. Fuller. You are mistaken about that. It was the superan- 
nuation fund that that was paid out of. 

Mr. Patterson. It is my information that it has been stated that 
the pensions were paid out of these funds. 

a Members will be furnished by the company with an artificial limb, truss, or 
other appliance made necessary by accident in the company's service. 
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Mr. Fuller. You certainly can not have read the testimony or you 
would not say that. 

Mr. Patterson. This is a matter of importance in connection with 
this subject, and I say that the pension fund is an entirely distinct 
fund from the relief fund, and that any pension paid by the railroad 
company is not taken from and does not affect the relief fund in any 
way. 

Now, if it please the committee, it has been suggested that the pri- 
mary object of these so-called relief funds is to protect the employees 
in case of accidents. Though it is a matter of some importance, it is 
of secondary importance, because during this period of twenty years 
to which I have referred the relief department paid out twice as 
many benefits in cases of death resulting from sickness as in cases of 
death resulting from accident; and, so far as the disabled benefits 
were concerned, the relief department paid out three times as many 
in the case of disability from sickness as compared with the amount 
paid out on account of disablement from accident. 

Even assuming that this is all so, that a fund of this kind is a dis- 
tinct benefit to the employee, yet the rates of insurance charged by the 
fund must necessarily be very much lower than could be charged by 
any other beneficial association, owing to the fact that the railroad 
company and not the fund bears the entire expense of the manage- 
ment and operation of the fund. It may be said, even assuming all 
that, how is that situation affected by this bill ? 

As I said by way of introduction, I did not pretend to say, in behalf 
of either the railroad company I represent or of any other railroad 
company, that the effect of the enactment of this bill would neces- 
sarily be to do away with the relief associations, but I do believe that 
it would necessarily diminish their efficiency and the ability of the 
railroad companies to make the contributions they have made in the 
past in order to maintain the associations and give the rate of insur- 
ance that is afforded thereby. 

What is the law at the present time? When I speak of the law 
at the present time I do so with a great deal of diffidence, because we 
have to deal with the laws of forty-five different States. But the 
general principle of the law, I take it, in most jurisdictions at the 
present time is that if the employee enters into an association of this 
kind, in his application for membership he stipulates that in case of 
the receipt of any benefits he will exempt the railroad company from 
all liability arising by reason of any negligence of the company or 
otherwise; that that contract, when freelv and voluntarily entered 
into, is a contract which is perfectly enforceable in point of law. 
Mind you, it does not say to the employee, " If you join this now you 
have got to give up all right of action which you may have." All 
that it says to the employee is, " If there be an accident and you are 
injured, you are entitled to elect — shall I take my benefits from the 
fund or shall I sue the company? If I decide to take my benefit 
from the fund, then I lose my right of action against the railroad 
company." The effect of this bill is to do away with that provision. 
This bill, if enacted in its present form, will permit the employee, 
notwithstanding the contract which he has entered into, to say to 
the relief department, " I will take my benefits," and, in the same 
breath, " I will bring an action against the railroad company." 
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In my judgment, the effect of legislation of that kind, interfering 
with and tending to destroy contracts of that kind, will necessarily 
operate to compel the railroad companies to diminish the contribu- 
tion which they are now paying to the fund. 

Let me call your attention to another feature of this situation. 
Suppose the bill in its present form were enacted to-day. What 
would be the status of the present funds? The bill provides that 
no contract of employment snail operate as a bar to any action to be 
brought by the employee. Upon the enactment of this bill, if the 
railroad company shall decide to abandon the relief associations, is 
it intended that the funds of those associations are to be at once dis- 
tributed among the members of the associations? I assume, if so, 
that naturally the funds, as in the case of the assets of a life insur- 
ance company, would be distributed among the policy holders upon 
the insolvency or dissolution of the association. 

But I think the suggestion was made before the House committee 
by some one that this bill should provide in some form, or that sec- 
tion 3 as at present, should be construed to provide that the contract 
of membership of the employee in the fund is kept alive, subject, how- 
ever, to this one important change, namely, that the employee in col- 
lecting from the fund does not lose his right of action against the 
railroad company for injuries. 

I respectfully submit to this committee that that proposition is 
legally incapable of successful solution. I do not suppose that there 
is the slightest doubt — I can not see how anyone can doubt — as to the 
power of Congress to say to the employer and the employee, " You 
Shall not make a particular contract, because, in our judgment, that 
contract would be against public policy." 

But that is not what this section says. It goes further than that. 
This section, as construed according to the suggestion that it shall 
keep in force existing contracts, has the effect that that section will 
not merely destroy the existing contract under which the employee 
can not sue, but it will go a step farther and make a new contract as 
between the relief department and the beneficiary — that is to say, 
at the present time, under the law, the relief department only prom- 
ises to pay provided the beneficiary does not sue. Ttien this act 
steps in and says, " The relief department promises to pay entirely 
irrespective of whether the beneficiary brings suit or not." I re- 
spectfully submit that, though it is clearly within the power of Con- 
gress to declare certain contracts void as against public policy, it is 
not within the power of Congress, any more than it would be within 
the power of any State, to compel the making of a contract as between 
two persons. 

Universal experience, or the universal testimony of everyone I 
have ever heard, who has been brought in practical connection with 
the subject, is to the effect that these relief departments have been 
a great benefit to the railroad company, to the employer, and the 
employee. 

The Chairman. May I ask what proportion of the fund is con- 
tributed by the railroad and what by the men ? 

Mr. Patterson. In the case of the Pennsylvania Eailroad east of 
Pittsburg, during the last twenty years, the contributions made by 
the men, as I remember, were some $14,000,000. 
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The Chairman. Now the other branch of the question — how much 
by the company ! 

Mr. Patterson. The contributions by the railroad company 
amount to $4,800,000. 

Senator Kean. In money. 

Mr. Patterson. Of that $4,800,000, some $3,500,000 is actual cash 
paid in by the railroad company, and the balance is calculated upon 
the value of the services of employees given to the fund without 
charge to the fund — that is, their duties in connection with the fund 
are not charged against it in any way ; their salaries are paid by the 
other departments of the road. 

Mr. Fuller. Will it bother you if I ask you a question? 

Mr. Patterson. Certainly not. 

Mr. Fuller. I want to find out positively as to the amount of cash 
paid by the men. What percentage of the cash going into the 
relief fund is contributed by the employees and what percentage by 
the company? 

Mr. Patterson. I have a statement here which I will file with 
the committee, giving that information in detail. Will you look at 
that now ? 

Mr. Fuller. I just want it to go into the record, that is all. 

Mr. Patterson. You may look at it now, if you choose, and I will 
file it with the committee. 

Following is the statement Mr. Patterson referred to: 

STATEMENT SHOWING THE CONTRIBUTIONS MADE BY MEMBERS OF THE PENNSYL- 
VANIA RAILROAD VOLUNTARY RELIEF DEPARTMENT AND THE COMPANIES ASSOCIATED 
IN ADMINISTRATION THEREOF; ALSO THE DISBURSEMENTS IN BENEFITS AND 
ASSISTANCE RENDERED TO THE MEMBERS. 

The Pennsylvania Railroad voluntary relief department is composed of the 
various companies associated in the Pennsylvania Railroad system and for con- 
venience of designation is known as the Pennsylvania Railroad voluntary relief 
department. 

It is managed by an advisory committee consisting of fourteen members, seven 
of whom are chosen by the members, and seven chosen by the companies, with 
the general manager as ex officio member and chairman of the committee. 

During the almost twenty years of operation of the department, namely, from 
February 15, 1886, to December 31, 1905, there was contributed : 

By members, the amount of $J4, 354, 422. 14 

By the companies for special payments in 1886 60,652.86 

By the companies, to December 31, 1899, for relief to sick mem- 
bers who had exhausted their title to benefits 363,919.05 

By the companies for deficiencies, February 15, 1886, to Decem- 
ber 31, 1905 586,629.80 

By the companies for operating expenses, such as salaries of all 

employees of the relief department, rental, supplies, etc 2, 203, 719. 25 

By the companies, interest on monthly balances and investments, 
February 15, 1886, to December 31, 1905, at the rate of 4 per 
cent - 503, 422. 15 

Total by members, companies, and interest 18,072,765.25 

In addition to the above cash payments to the fund by the companies, the 
expenses of office rent for medical examiners and their supplies, the services 
of numerous other employees all over the system, in all departments, including 
the facilities of the mail, express, and telegraph departments, free hospital 
services, surgical attendance, and the furnishing of artificial limbs, trusses, and 
other appliances furnished to disabled members by the companies, it is estimated 
equal 75 per cent of the cash paid by the companies for the maintenance of 
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the fund. This would amount to $1,652,789.44, which added to the total receipts 
makes the total $19,725,554.69 ; add also donations, $5,005.25, making the grand 
total $19,730,559.94. 
The disbursements for the fund have been as follows: 

3,007 accident death benefits paid from February 15, 1886, to 
December 31, 1905 , $1,655,631.56 

7,420 sickness death benefits paid from February 15i 1886, to 
December 31, 1905 4,235,745.77 

149.379 disablements by accident from February 15, 1886, to 
December 31, 1905 2,853,304.24 

451,718 disablements by sickness from February 15, 1886, to 

December 31, 1905 5,591,010.29 

Superannuation allowances paid to retired members from super- 
annuation fund, January 1, 1900, to December 31, 1905 251, 929. 51 

Expenses paid by companies for operating the department 2, 203, 719. 25 

Additional cost of services and facilities for conducting the de- 
partment, not included in above, including such as hospital 
attendance, surgical attendance, artificial limbs, etc., and other 
expenses (estimated) 1, 652, 789. 44 



Total 18, 444, 130. 06 



Leaving a balance on hand 1,286,429.88 

From the above it is shown that the payments by the companies were as 
follows : 

Expenses paid by companies for operating the department $2, 203, 719. 25 

Expenses paid by the companies, estimated cost of services and 
facilities for conducting the department, including hospital 
attendance, surgical attendance, artificial limbs, etc., and other 

expenses not included in above 1, 652, 789. 44 

Deficiencies paid by companies 586,629.80 

Special payments by companies in 1886 60,652.86 

Relief to sick members who had exhausted their title to benefits. 363, 919. 05 



Total 4, 867, 710. 40 

OPERATIONS FOB THE YEAR 1905. 

Amount of contributions by members, 1905 1, 410, 784. 02 

Interest on monthly balances and investments, 1905 49,829.78 

Deficiencies paid by company, 1905 $92,824.79 

Operating expenses, 1905 196,286.81 



Total paid by companies, 1905 289, 111. 60 



Total by members, companies, and interest, 1905 1, 749, 725. 40 

Accident death benefits paid, 1905 180,840.90 

Sickness death benefits paid, 1905 352,035.12 

Accident disablement benefits paid, 1905 312,710.25 

Sickness disablement benefits paid, 1905 555,237.14 

Superannuation allowances paid retired members, 

1905 54, 318. 12 



Total benefits paid, 1905 1,455,141.53 

By analyzing these statements it will appear that the number of deaths from 
accident is less than one-half of the number of deaths from sickness, and the 
number of disablements by accident less than one-third that of disablement 
by sickness, and the amount paid for accident disablement and death from acci- 
dent equals less than one-half of that paid for disablement and death from 
sickness; therefore the claim that the relief department is maintained princi- 
pally for the purpose of depriving members of their " legal rights " is without 
foundation. It should al$o be borne in mind that of the many accidents re- 
ported, comparatively very few would disclose any liability on the part of the 
company for damages. 
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From the foregoing statement showing the operations for the twenty years 
ending December 31, 1905, it will be seen that the cash paid directly for operat- 
ing expenses, deficiencies, and supplies, together with the estimated amount 
for expenses not directly charged to the relief department, equal about 25 per 
cent of the total amount contributed by both the members and the companies, 
and would equal about 34 per cent of the amount contributed by the members. 

In addition to these large contributions by the companies, there is the abso- 
lute guaranty of the companies that all just claims against the fund will be 
met when presented. This alone is a very valuable consideration, especially 
when considered in connection with the very small amount of cash on hand, 
equivalent to less than 1 per cent of the risk of over $47,000,000 liability for 
death of members. This condition would be impossible with an ordinary 
cooperative beneficial organization, as the State insurance departments would 
not allow any organization of this character to continue business with such a 
slender reserve fund. This guaranty is of incalculable value when consider- 
ing the possible distress that would ensue in case of a serious epidemic, if it 
were not for the companies' guaranty to make good any and all deficiencies, 
and can be better appreciated when one recalls the numerous failures of other 
mutual beneficial organizations to meet their obligations. 

Deducting from the total amount paid by the companies, viz, $4,867,710.40, 
the difference between the amount contributed by the members and that paid 
to them for benefits, i. e., $18,730.28, would show a deficit in the accounts of 
the department to December 31, 1905, amounting to- $4,848,980.12, that would 
have existed had it not been for the liberality of the companies. Instead of 
this deficit, there is to the credit of the fund to December 31, 1905: 

In relief fund surplus account, the interest from 
which is paid to retired members as " superannua- 
tion " $751, 256. 25 

In superannuation fund account 70,726.27 

Total $821, 982. 52 

Current accounts from which benefits for disability 

and death are payable 464,447.36 

Grand total 1, 286, 429. 88 

It is provided in the regulations of the relief department that in the adjust- 
ment of the accounts between the companies and the fund the financial periods 
should be of three years each. At the close of every three years the accounts are 
closed. If there is a deficiency in the accounts at that time the companies pro- 
vide the money necessary to make up any deficit, and if there is a balance to the 
credit of the fund it is placed in the surplus account for the benefit of the 
members. 

This explains the condition that while the companies have paid, for various 
periods; deficiencies amounting to $586,629.80, there have been in other periods 
amounts accumulated in excess of the liabilities, which, with interest thereon, 
paid by the companies at the rate of 4 per cent per annum on monthly balances, 
amounts to $751,256.25. 

While a portion of this surplus is due to interest received on the amount 
accumulated, still the amount of cash paid by the companies, including 
$586,629.80 for the deficiencies that occurred at the close of periods of three 
years, when settlement of accounts between the companies and the fund 
occurred, shows conclusively that if it were not for the companies' contribu- 
tions, instead of the balance to the credit of the fund, there would be a large 
deficit 

It is well to note in this connection that every dollar contributed by the mem- 
bers is returned to them in benefits, and that every cent of expense for conduct- 
ing the department, of any character whatever, is paid by the companies. 

It is therefore evident that the superannuation allowances that are paid are 
really made from money contributed by the companies. In this connection it is 
pertinent to state that the " superannuation allowances " and " pensions " are 
two separate and distinct features. The pensions are paid by the several com- 
panies as gratuities to the employees retired from active service, without 
regard to whether they are members of the relief fund or not. The superannua- 
tion allowances are paid in addition to the pensions to the members of the 
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relief fund who are retired from service, from the interest on the surplus set 
aside for that purpose. 

The policy of the companies is to treat liberally employees who have any 
proper grievance against them for injuries accidentally received, and conse- 
quently the litigation where liability actually exists is comparatively light, the 
large majority of the suits instituted being of a speculative character — that is to 
say, the plaintiff has really no valid claim, but is desirous of having the case 
tried in court, hoping that by some fortunate chance he may obtain a verdict 
in his favor. 

At the hearings before the Judiciary Committee of the House of Representa- 
tives it was stated that while the name " voluntary " was applied to the Penn- 
sylvania Railroad voluntary relief department, it was, in fact, compulsory, as 
the employees were virtually compelled to join the relief fund. In contradic- 
tion of this it may be stated that of the 125,383 employees on the lines east 
of Pittsburg and Erie on December 31, 1905, only 92,192 were members of the 
relief fund, and a large number of these were " new " employees, showing con- 
clusively that it is not compulsory. 

A further evidence of its voluntary character is shown in the liberty of 
members to withdraw 7 from membership without loss of employment. As an 
illustration, it is found that from January 1, 1905, to April 1, 1906, there have 
been but 45 members who withdrew from the relief fund, and only 2 of this 
number of have left the service. This proportion is also true of other years. 

Another illustration of the fact that membership is voluntary is forcibly 
shown by the average class held by the members. The statistics for the year 
1905 indicate the average number of classes held by each member to be two, 
and as members are privileged to take one class only, if they so desire, and 
as the second class is the limit that the average pay of the employees would 
permit, the higher class held is a clear indication that the members joined the 
fund of their own free will and not by compulsion, as alleged. 

That the relief fund is not popular among the employees generally can not 
be successfully maintained. Its popularity is evidenced by the large member- 
ship, the average class held by the members, and the small number of with- 
drawals from the relief fund. 

The department has also been criticised for not permitting members after 
leaving the service to continue their membership. When the department was 
first organized it was provided that all who entered the service after that 
date should become members of the relief fund, and, owing to the provisions 
then in force, it was also provided that membership could be continued after 
leaving the service, but, owing to objections of some of the employees, the 
compulsory feature was removed and with it the provision permitting a mem- 
ber to continue his death benefit after leaving the service, as it was not entirely 
clear that under the voluntary plan the corporate powers of the companies 
would justify a guarantee by the companies for the benefit of persons not in 
their employ. 

It is true that numerous employees, members of the relief funds, have 
appeared before committees of State legislatures in defense of their rights as 
members of these funds, and they should not be deprived of their just rights 
and privileges without . proper hearing, as they have property interests that 
they should not be summarily deprived of. It is therefore manifestly unfair 
to deprive one class of employees from membership in organizations that 
inspire confidence and are most advantageous and compel them to seek pro- 
tection that is less reliable and more expensive in other organizations that may 
also be objectionable in other ways. 

To maintain relief departments under the conditions imposed by the "Bates 
bill " would seem to be impossible, as the companies would be contributing to 
and aiding to raise funds that would in a number of cases provoke speculative 
suits, as the payment of benefits would provide the funds, and suit could be 
brought in every case of injury, whether liability on the part of the company 
did or did not exist. 

It has been the aim of the management of the companies to cooperate with 
the representatives of the members to make the conditions affecting membership 
more attractive. This is evident in all the changes that have been made in the 
regulations since the operations of the department began. 

Mr. Patterson. As I was about to say, the testimony I have heard 

in connection with this matter tends to show that these associations 

have been of great benefit. They have given the employee a form of 
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insurance cheaper than he could otherwise obtain, because how could 
any insurance company or any beneficial insurance company compete 
with such a plan as this? 

Senator Foraker. In the event of personal injury to or the death 
of an employee, and suit being brought, can the exact amount con- 
tributed by the railroad company, on account of that particular em- 
ployee, be ascertained, as this section seems to contemplate ? 

Mr. Patterson. I do not think it could. I was trying this morn- 
ing to look up some theory under which you could possibly apportion 
to each employee the amount of contributions made by the railroad 
company generally to the fund. There may be some actuary who is 
familiar enough with such matters to make the necessary calcula- 
tions to give you those figures. It is quite a problem to solve, and I 
should almost doubt whether it is possible to solve it. 

Senator McLaurin. Do these relief contracts obligate the employee 
riot to go into court? 

Mr. Patterson. No, sir. The situation is this : The employee de- 
cides to join the relief department; he makes application for mem- 
bership. The contract sets forth the amount he shall pay per week, 
the amount of benefits he shall receive, etc. Then follows the pro- 
vision that the acceptance of benefit under this contract shall be 
deemed a waiver of the right to sue. 

Senator McLaurin. Can a man contract to waive his right to sue 
or to go into court ? 

Mr. Patterson. Yes, sir. I think that principle has been sus- 
tained by the different courts in which such actions have been 
brought. The courts have said that there is a perfectly good con- 
sideration moving from the employer to the employee in a contract 
of that kind, because the employer says that he will guarantee the 
solvency of the fund ; that is, the fund may, and as a matter of fact 
does, run behind all the time. During the last twenty years, even tak- 
ing into consideration the fact that the fund does not bear any of 
the expenses, it has run behind nearly $600,000. The employer says 
to the employee, " We will pay the expenses in connection with 
operating the fund." The court says that is a perfectly good con- 
sideration for the waiver by the employee of his right of action. 
Not that the employee, by Joining a fund, is obliged to waive his 
cause of action. Joining the fund does not operate as a waiver. The 
only waiver is that when accidents happen the employee is given his 
election to say whether he will take the benefits or whether he will 
sue. 

Senator McLaurin. But has he not, before that, been required 
under his contract to contribute to the benefit fund, and has he not 
obligated himself to take the benefits ? 

Mr. Patterson. No. For instance, take the case where a man 
has paid a certain amount ; he may have been sick ; he has had bene- 
fits for five weeks ; then he gets well. But after that there is a rail- 
road accident, in which he is injured. Now, being entitled to take 
under the fund certain benefits, that is the time he is put to his 
election, " Shall I take the benefits ? If so, I lose my right to sue the 
company for damages." 

Senator McLaurin. Are not those benefits contributed by him to 
the fund? 
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Mr. Patterson. Oh, yes; he contributes to it by reason of his 
membership. 

Senator McLaurin. Then he must elect at that time to waive 
what he has already contributed, or sue. Is that it ? 

Mr. Patterson. That is it. 

Senator McLaurin. Where does he get anything for what he has 
already contributed if he elects to sue instead of accepting the 
benefit ? 

Mr. Patterson. You mean what does he get in that particular 
action, or where is the real consideration to him? 

Senator McLaurin. What I mean is this : The employee has been 
contributing all along to this fund. When he has been injured, if 
he recovers from the injury, then he must elect whether he will 
accept part of the benefit fund, or whether he will sue for the dam- 
ages he has sustained by reason of his injury. If he elects to sue 
for the damages he has sustained, instead of accepting the benefits, 
where does he get anything for the money he has been contributing 
to the relief fund? 

Mr. Patterson. He does not N get any pecuniary benefit from the 
fund at all. 

Senator McLaurin. Then that much has been given by him, for 
which he receives no benefit. 

Mr. Patterson. He has been enjoying the insurance. 

Senator McLaurin. But he has only been enjoying insurance that 
allows him to make his election. 

Mr. Patterson. He has not only been enjoying the insurance, but, 
from the standpoint of the company, he has received an absolute 
guaranty — that is what it is — a guaranty of the solvency of that fund. 

Senator McLaurin. I know ; but even granting that the solvency 
is guaranteed, he still may feel that he has been injured to a greater 
amount than he would get from the relief fund. 

Mr. Patterson. Eemember that this relief feature does not deal 
only with accidents. I do not know whether you were here, Senator, 
when I referred to the fact that there were three times as many ben- 
efits paid for disablement arising from sickness as from disablement 
arising from accident. 

Senator McLaurin. Yes ; I was here when you stated that. 

Mr. Patterson. From the standpoint of the railroad company, as 
the courts have said, that is a fair transaction, because the railroad 
company has advanced the money in connection with the fund and 
has guaranteed the solvency of the fund. 

Senator McLaurin. I know that; but this is what troubles me 
about your contract: The employee enjoys the insurance all the time, 
but it is only an insurance that he will have an opportunity to elect 
between receiving from the relief fund and instituting suit for dam- 
ages. It may be my fault — I suppose it is the fault of my mind — 
that I do not see it. But it seems to me that all he gets by the in- 
surance, or by the guaranty, is. an opportunity to elect whether he 
will take whatever part of the relief fund should fall to him or 
whether he will bring suit for damages. 

Mr. Patterson. That is entirely accurate, sir, as confined, however, 
to one feature of the fund only, namely, where sickness or death has 
resulted from an accident arising by the negligence of those in the 
employ of the company. 
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Senator McLaurin. Does he receive something for his sickness 
when he is sick ? 

Mr. Patterson. Oh, yes ; when he is sick with pneumonia, typhoid 
fever, or anything else. 

Senator McLaurin. Then he is paid out of the relief fund? 

Mr. Patterson. He is paid out of the relief fund. Mind you, there 
is the value of the insurance. That meets your objection of a moment 
ago, because there is no question of election. He has no right to sue 
the company. 

Senator McLaurin. I understand. 

Mr. Patterson. I must apologize for having taken up so much of 
the time of the committee. 

Senator Kean. Is that all you care to say ? 

Mr. Patterson. That is all. 

Mr. Fuller. I would like to ask Mr. Patterson one or two questions 
in regard to this relief-fund matter. 

Senator Kean. Mr. Patterson represents the Pennsylvania Kail- 
road relief fund. 

Mr. Fuller. I would like to ask him a few questions that will help 
to accomplish what is desired by those who are seeking this legislation. 

Senator Kean. The committee has no objection. 

Mr. Patterson. If the questions you want to ask have any rela- 
tion to the relief department, they can be better answered by the 
assistant superintendent, who is here. 

Mr. Fuller. I understand you are an officer and director of the 
Pennsylvania Railroad Company. 

Mr. Patterson. I am an humble assistant general solicitor. 

Mr. Fuller. Since you spoke upon this subject, I would like to 
ask whether your company considers that it operates this relief 
department for the benefit of its employees, or for its own benefit. 

Mr. Patterson. From the information I have, which is purely 
that of the legal department, I not being an operating officer, I 
should say, unhesitatingly, that the company believes that it operates 
the fund for the benefit of the employees, as well as for its own 
benefit. 
• Mr. Fuller. Which to receive the greatest advantage ? 

Mr. Patterson. That I am unable to answer, for the reason that 
I am not an operating officer. 

Mr. Fuller. I want your opinion on this question as a legal 
adviser of the company. 

Mr. Patterson. I should be glad to answer that, but if I did so 
it would be nothing but a pure guess on my part. 

Mr. Fuller. I will be satisfied with your guess. I would like to 
have your opinion, and then I will ask the opinions of other gentle- 
men about it. 

Mr. Patterson. From my very limited experience in connection . 
with the matter, I should suppose that the operation of the relief 
department, as a whole, was much more for the benefit of the 
employees than for the benefit of the employer. Perhaps I ought 
not to say much more, but I will say more. 

Mr. Fuller. That is sufficient. 

Mr. Patterson. I believe that any system of insurance or coopera- 
tion between employer and employee that tends to Iggsfew. ix\rfc^s^Ss> 
a benefit to both. 
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Mr. Fuller. You said you did not claim that the passage of this 
bill would make it necessary to abandon these relief associations. I 
want to ask you positively whether you think, if this bill passes in 
its present form, it would necessitate the abolition of the relief de- 
partment of your road ? 

Mr. Patterson. That would be a question whether or not the relief 
department should be continued, and that is purely a practical ques- 
tion — not a legal question — as to which my opinion would be abso- 
lutely worthless. I may say incidentally that I have no opinion. 

Mr. Fuller. You have no opinion on it? 

Mr. Patterson. I am not competent to express an opinion. 

Mr. Fuller. I thought you might be able to express an opinion, 
although it might not be positive and definite. You said you did not 
claim that it would do that. Now, I would like to have your opinion. 

Mr. Patterson. I told you that it was an impossibility for me to 
express a definite opinion. 

Mr. Fuller. But I understand your company claimed that it 
would. 

Mr. Patterson. I do not speak for my company in that respect in 
any way at all. I have not the slightest idfea, any more than you 
have, as to what they would do. I wish I had. 

Mr. Fuller. If this bill should pass as it is, I should like to have 
your opinion as to whether or not the amounts paid under it would 
not be absorbed ultimately and taken up by the general public. 

Mr. Patterson. That question is also about as easily susceptible of 
answer as your other questions. 

Mr. Fuller. I think that is a fair question. 

Mr. Patterson. The only way in which the general public could 
take up the burden which was imposed upon them by the bill would 
be by raising the rates on freight and passengers, I suppose. 

Mr. Fuller. Would not that ultimately be the outcome ? 

Mr. Patterson. I have not the remotest idea. I do not believe 
anybody has. 

Mr. Fuller. I would like to ask Mr. Patterson what he says as to 
the legality of these contracts with these associations as they exist 
now, in view of section 10 of the act of Congress approved June I, 
1898, which reads : 

That any employer subject to the provisions of this act, and any officer, agent, 
or receiver of such employer, who shall require any employee, or any person 
seeking employment, as a condition of such employment, to enter into an agree- 
ment, either written or verbal, not to become or remain a member of any labor 
corporation, association, or organization; or shall threaten any employee with 
loss of "employment, or shall unjustly discriminate against any employee because 
of his membership in such a labor corporation, association, or oganization; or 
who shall require any such employee or any person seeking employment, as a 
condition of such employment, to enter into a contract whereby such employee, 
or applicant for employment, shall agree to contribute to any fund for charita- 
ble, social, or beneficial purposes ; to release such employer from liability for any 
personal injury by reason of any benefit received from such fund beyond the 
proportion of the benefit arising from the employer's contribution to such fund. 

Mr. Patterson. In my judgment, section 10 of the act in question 
does not in the remotest degree affect the situation, as the section in 
(juestion only applies to contracts of employment under which the 
employee is obliged to join the fund. 
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Mr. Fuller. Do you not think that it applies specifically to the 
agreement as to waiver of rights to sue for damages? 

Mr. Patterson. Only as incidental to the first prerequisite that 
there must be an obligation on the part of the employee to enter into 
the contract. The situation that act of Congress deals with particu- 
larly is a compulsory contract. It does not affect in any way a vol- 
untary contract. 

Mr. Fuller. Do vou think if a railroad company should make 
membership in a relief association a condition of his employment, 
that that would be a violation of the law ? 

Mr. Patterson. I would like to scrutinize that further. 

STATEMENT OF MR. ALBERT H. HARRIS. 

Mr. Harris. I am general attorney of the New York Central and 
Hudson Eiver Eailroad Company. I appear for that railroad com- 
pany, and at the request of representatives of several other railroad 
companies who are here in attendance. 

I shall speak generally on behalf of the railroad companies on 
that branch of this bill relating to the general liability 01 common 
carriers by railroad, which has not been covered by the remarks made 
by Mr. Patterson. 

Senator Kean. Let me ask you there, Has not the New York legis- 
lature this year passed an employers' liability law ? 

Mr. Harris. Yes ; called the Barnes bill, which is now in the hands 
of Governor Higgins, not yet having been signed by him. But that 
is a very different bill from the bill before this committee. 

The matter of relief funds, to which Mr. Patterson has addressed 
himself, is one which interests, more particularly perhaps, a half 
dozen of the principal railroad companies of the country which have ' 
for years had such funds. The bill, however, in its other features, 
affects every railroad company in the country which is engaged in 
interstate commerce, and it is in that feature of the bill that I, and 
those whom I am now speaking for, are particularly interested, 
although of course we are interested in the relief-fund measure, be- 
cause that is a matter of large moment, and it is not only within the 
possibilities, but within the probabilities, that if these relief funds 
are allowed to grow and to flourish they may be extended to other 
roads by which they have not yet been adopted. 

The house bill which has come to this Committee, and is now under 
consideration, provides for the regulation of the liability of common 
carriers by railroad, who are engaged in interstate business. It does 
not affect accidents only to men who at the time are engaged in inter- 
state business; it is not the character of the action, but it is the char- 
acter of the road upon which the accident happens, that is to deter- 
mine whether or not the case, which may be brought to recover 
damages for the accident, shall fall under previously existing rules, 
or under the provisions of this bill. It provides no distinction be- 
tween employees, so far as the liability of the master is concerned, 
but it provides absolutely that if an accident with consequent injury 
occurs to any employee, no matter what the grade of the service may 
be in which he is employed, the master shall respond wherever., no 
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matter what the grade or character of the service may be of the 
employee whose negligence caused the accident. 

While perhaps it is not proper to say that section 2 of the bill abol- 
ishes the rule of contributory negligence, it practically does that, 
because it seeks to establish again the discarded doctrine of com- 
parative negligence, which has been tried, and which has been found 
to fail in very many of the States. 

I call the attention of the committee, in the first place, to the propo- 
sition that no legislation should be passed by Congress ; that this bill 
is not legislation affecting interstate commerce at all ; that the provi- 
sions of the Constitution of the United States relating to interstate 
commerce were put there by the f ramers of the Constitution for rea- 
sons which do not reach to the regulation of such matters as accidents 
to employees. The subject-matter of this proposed legislation does 
not come within the purview or within the intent which led to the 
framing of that section of the Constitution. 

If a man, is hurt in a railroad yard, the accident is a local accident. 
It is incident, it is true, to his service, but it is not incident to inter- 
state commerce. 

There have grown up in the country the common law and the stat- 
ute law of the several States regulating the respective liabilities of 
employers and employees, whether engaged in interstate commerce 
or in the ordinary business of railroads, of manufactories, or what 
not ; rules acting uniformly upon all the people within the limits of 
the particular State, and acting uniformly upon the parties to liti- 
gation, who go into the courts of the State, choosing those courts as 
the forum for the adjudication of their rights. 

As I said a moment ago, this bill applies not to persons who are 
injured while engaged in interstate commerce. The distinction is not 
in the service. It is in the character of the employer. If the 
employer is engaged in interstate commerce, then if the man is injured, 
no matter how, or whether the injury which he sustained is connected 
with interstate commerce or not, it comes under the provisions of this 
act and he is entitled to the benefits of it. 

The Chairman. Do, you think the State courts have jurisdiction 
of the case of an accident occurring in a railroad yard in a county of 
a State, where that yard is« part of the necessary equipment of a rail- 
road conducting interstate business? 

Mr. Harris. No ; I do not think it would, Mr. Chairman. 

The Chairman. How would you proceed in such case ? 

Mr. Harris. I think the party might elect. I think this: That if 
this bill were enacted into law the State courts might take jurisdic- 
tion, provided they observed the rules laid down by this proposed bill. 
If Congress has the power to pass this proposed legislation, and lays 
down a rule governing the rights of the parties in connection with all 
accidents, then the State courts would be bound by it as much as the 
Federal courts. 

The Chairman. You think a party could maintain his action in 
the State court, following this law ? 

Mr. Harris. If Congress has power to enact this law, yes. 

The Chairman. There can not be two jurisdictions attaching — in 
the State court and also in the United States court. 

Mr. Harris. Yes, that is frequently so. 
Senator Kean. That occurs every day. 
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The Chairman. I know they have concurrent jurisdiction for cer- 
tain purposes; but in a case of this kind, would the State court be 
ousted oi its jurisdiction where the accident happened on an inter- 
state road ? 

Mr. Harris. I think this act is substantive. It undertakes to define 
certain rights on the part of certain men working for certain employ- 
ers; if Congress has the power to give, an employee such a right, 
when he undertakes to enforce that right in a court that has jurisdic- 
tion of the cause of action and of the parties, that court must admin- 
ister the law as laid down by Congress in reference to the matter. 

That leads me to call attention to this matter, and you will pardon 
me, perhaps, if I pass from one subject to another, as questions may 
carry me, without following any very logical sequence of argument. 
It leads me to this consideration: That under this proposed law, 
applying to an interstate road and not to a State road, if there are 
two men, one working for an interstate road and the other for an 
intrastate road, both of whom have been injured under exactly 
similar circumstances, the one who happens to be working for an 
interstate road comes under the provisions of this act. The other 
does not. They go into court. They come out with entirely different 
results. One man recovers and the other does not — not because of 
any merit in the one case more than in the other, but simply because 
of this artificial discrimination or difference due to this legislation. 

But I do not want to pass, Mr. Chairman, from the first matter 
that I was suggesting, because it seems to me it is well worthy of con- 
sideration, and that is, that it is not a matter for Federal legislation 
at all, because it is not a matter that affects interstate commerce, and 
I say it does not come within the purview ef the Constitution or the 
reasons which led to the enactment of that part of the Constitution 
giving to Congress the power to regulate interstate commerce. 

Senator McLaurin. You think, General, in the case you name, 
that if the two cases were in the same State court, one against one road 
and the other against another, the same State court would have to 
apply one rule of law to one case and a different rule of law to the 
other, under exactly similar circumstances ? 

Mr. Harris. I think so, undoubtedly, if this legislation is good for 
anything. What I mean is, if the courts are bound by the act of Con- 
gress, as I think they would be, and if Congress has the power to 
legislate on this'matter. 

Senator Cullom. You contend, do you not, that if a man gets hurt 
while working on a road engaged in interstate business, that is a local 
matter and ought to be controlled by the local courts of the country ? 
I understand that to be your contention, notwithstanding he is work- 
ing on an interstate road in connection with a train, for instance, 
that is hauling freight from one State to another. 

Mr. Harris. Yes, sir; that the question is local; that the laws of 
the State provide fully for the protection of his rights, and that it 
can not properly be said that the accident is part of interstate com- 
merce within the reasons which led to the inclusion of that provision 
in the Constitution. 

Senator Cullom. On that theory, I suppose there would be nobody 
engaged in business in connection with interstate commerce who 
could be punished under interstate law ? 
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Mr. Harris. Oh, no ; I do not say that. You are speaking now of 
the case of accidents, or generally ? 

Senator Cullom. I am speaking of the case where the man acci- 
dentally gets hurt on an interstate train. 

Mr. Harris. Of course the power of Congress to legislate upon 
matters affecting interstate commerce is very large, and where Con- 
gress properly has power to» legislate and there is disobedience of the 
legislation there is undoubted power to reach the offender and pun- 
ish him. 

Senator Cullom. What I am trying to get at is, what class of em- 
ployers, if any, could be punished under interstate law, or could be 
mulcted in damages where an employee was hurt on a train engaged 
in interstate business? 

Mr. Harris. I misapprehended the direction of the question. I do 
not think any. I think it is to be classed with the other matters that 
affect an interstate road where Congress undoubtedly has no power. 
You have no power over the assessment of roundhouses; you have 
no power to undertake to say of what material a roundhouse should 
be built, even though the road that proposed to build it be engaged 
in interstate commerce, because that is something aside from carry- 
ing on commerce between the States. 

The same principle applies where personal injuries are caused by 
accident. The matter is local, to be dealt with by the States, and that 
is the history of the development of the law ever since railroads were. 
And it is interesting to see how that has grown up. You are asked 
here to practically tear down, not simply to regulate, or perhaps per- 
fect, the rules governing the relationship of master and servant, and 
to do that in the line of the legislation which has gone on in the States 
during the last fifteen years more particularly ; you are asked at one 
fell swoop to smash the whole thing ; that every employee shall hold 
his master liable for injury caused by the negligence of every other 
employee, no matter what the circumstances may be — no matter what 
may be the nature of the employment. 

Senator Cullom. Your first argument is that we have no power to 
pass a law 

Mr. Harris. Yes. 

Senator Cullom. That we have no power to pass a law that would 
entitle the injured man, for instance, engaged in coupling cars, to sue 
for damages under this bill, if passed, as I understand you ? 

Mr. Harris. Yes ; that is the statement I make — that it is something 
that is not within the reason for the interstate commerce clause of the 
Constitution. 

Another reason why I submit this matter should be let alone is 
that there 45 States in the Union. Each one of those States has 
legislated, or has developed, a code of law upon this subject-matter. 
That law is not uniform throughout the country, and yet the devel- 
opment of the law has kept pace, I think, with the development of 
the people, with the needs of particular localities, and I submit that 
where an action is brought, whether in a State court or in a Federal 
court within the limits of the State — and it is almost always within 
the limits of the State where the accident happened — I submit that 
that trial should be carried on, and that the relief to be given should 
be such as the law of that State, the law of that forum, gives, and 
that Congress should not spread over t\\&t State a different rule of 
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liability from that which the legislature and the courts of the par- 
ticular State have worked out and are enforcing. 

Now, coming down to this bill itself, because I do not want to take 
up too much time, I submit that this bill ought not, in fairness or 
propriety, to pass. 

First of all, I come back to what I called attention to a moment 
ago : that there is no logic to it. In a great many of the States — and 
in some of the States from which you Senators come— there have been 
limitations put upon the common-law rule of negligence so far as 
affects the liability of the master for the acts of his servants. But 
I think in all those cases — if there are any exceptions they do not 
occur to me now — those regulations follow some rule of reason or 
logic, some rule of propriety, at any rate. 

The bill provides that employees who are engaged with the duty of 
supervision, and who are selected by the master to discharge the 
duties which he owes either directly or approximately to his serv- 
ants — that those men having that duty or supervision, and being 
there to represent the master — shall charge the master with the 
responsibility for their fault. In the same way men who are engaged 
in the hazardous branches of work, men to whom discretion has to be 
given, men who, if at fault, may cause great disaster, not only to 
passengers, but to the other employees — that there the master shall 
respond in case of their fault — men who have charge of engines, who 
have charge of switches, etc. — following in that respect the English 
employers' liability act. Perhaps the most modern phase of those 
laws has been worked out in the State of Massachusetts along that 
line. If you look at this bill you will find that if one clerk in a 
railroad office drops an inkstand on the foot of another clerk by his 
side, and hurts him, the railroad company must answer. Is there 
any reason for that ? 

Without elaborating that further — because I can not say much 
more, in the way of showing the unfairness and impropriety of this, 
than merely to state the fact — it seems to me that it is out of line 
with the logical and intelligent development of law to enact a bill 
with such a crude and unreasoning provision, to make no distinction 
between employees but that of simple general supervision, no matter 
whether engaged in interstate commerce, or not, so long as the master 
owns an interstate road; no matter what the nature of the employ- 
ment is, or the nature of the duties to be discharged, it is enough, 
if one servant is working for an interstate road and is injured by the 
negligence of a fellow-servant, the injured servant may recover 
damages. 

Then, as I say, the second section of this act undertakes to restore 
the doctrine of comparative negligence in terms that do not do away 
with the doctrine of contributory negligence, but in fact to a large 
extent in actual practice would do so. The doctrine of comparative 
negligence, condemned in many States where it has worked unsatis- 
factorily, is here attempted to be made to carry another opportunity 
for the application of the rule of thumb. Even in the States where 
it has flourished to the greatest extent, it has been condemned by the 
courts, and it is a distinct step backwards for the United States now 
to try to establish in Federal jurisdiction what I may call the dis- 
carded doctrine, which has already been tried and found wanting 
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Another thing to which I want to call attention — and it is about 
the end of what I shall have to say — is the unfairness of this bill. 
I feel that very strongly. It is unfair. It is true that it applies to 
common carriers by railroad only. Why should railroads be singled 
out from all other employers liable and made to bear responsibility, 
made subject to liability to which other employers are not subject 
and made answerable therefor? And why, on the other hand, 
should employees of railroad companies be singled out from all the 
mass of the employees of the country and given rights as against 
their employers which other employees have not against their em- 
ployers? It is not only a discrimination among employers, but it 
is a discrimination among employees. Why should one man who is 
injured be able to invoke one doctrine and hold his employer liable, 
while another man who experiences just as serious injury, working 
for another employer, can not invoke the doctrine and must go with- 
out recovery ? 

The answer that has been made before the House committee is 
that Congress can legislate only so far as interstate commerce is con- 
cerned. That may be, but it does not make any fairer in its result 
legislation which has such consequences following it as this has. 

Congress has power to regulate other than railroad companies. 
Congress has power to regulate interstate commerce, whether carried 
by railroads or in any other manner. Notwithstanding that it has 
that power, carriers by railroad are singled out as alone to be subject 
to the provisions of this act. It can not be that employment in rail- 
road service, especially of a railroad clerk in a railroad office, en- 
titled to the provisions of this act, is any more hazardous than 
employment of an engineer upon a steamship, or any more hazardous 
than a dozen other occupations which Congress has the power to 
regulate. So I say that while there is this tendency — not an im- 
proper tendency in many cases — to regulate common carriers, not 
only by the Federal Congress, but by the State legislatures, there is 
danger that the thing is being carried too far, and I submit that this 
is an illustration of it ; that it makes an invidious distinction, a dis- 
crimination between employers and employees which ought not to be 
drawn. 

There is in Europe now a tendency which is growing, and which 
may reach this country by and by. In fact, it has been consider- 
ably discussed, and of which we shall probably hear more before 
many years go by. That is the tendency of providing that in case of 
accident to an employee the particular calling in which he is engaged 
shall bear the responsibility and the loss caused by that accident. In 
Germany and in Austria they have worked that down somewhat. 
Perhaps the scheme is too young to tell how it will eventually come 
out. But it is an interesting feature, and if it should succeed we will 
probably have it in this country by and by. I refer to the theory 
that where a man is injured, whether engaged in working in a manu- 
factory, on a railroad, on a steamship, or whatever calling he may 
be engaged in, the loss must fall on someone; it must fall on the 
public as a whole or upon his family, who will have to support him 
and look after him. 

And they have said in Germany that it is proper that where a man 
devotes his life to a particular calling, so that that calling gets the 
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benefit of his services, it should stand the loss in case accident befalls 
the man which incapacitates him from continuing in the service in 
which he was engaged, rather than that it should fall upon the public 
at large, or upon the family of the injured man, who are very often 
ill able to bear the loss. In England and in Germany, too, the fund is 
made up by contributions from the Government itself, and from the 
particular calling. The employers are called upon to contribute, and 
the result is a practical insurance for the benefit of those workmen. 
The amounts paid are very much smaller in Austria and Germany 
than we are accustomed to pay in this country in case of such 
accidents. 

But the question in Europe, in case a man is injured by accident in 
the course of employment, is not so much who is at fault as it is who 
is going to bear the loss, who shall make payment. It may be that 
that law will be adopted in this country by and by. If it is 
applied as it is there, to employers generally, it some single class of 
employers are not singled out for onerous contributions, there would 
be no reason to complain in the way I am complaining now of the 
unfairness of this proposed legislation, which, as I have said, is 
essentially unfair. 

Mr. Fuller. I would like to ask Mr. Harris a few questions. I 
would like to ask him if this bill were so amended as to apply to all 
corporations, even those engaged in foreign commerce by water, over 
which Congress has control, of course, would you agree to it ? 

Mr. Harris. No. 

Mr. Fuller. I want to ask you if, in your opinion, this bill should 
pass in its present form, the public would not eventually pay the 
expense of the increased liability under it ? 

Mr. Harris. Mr. Fuller, you asked that question of Mr. Patterson. 

Mr. Fuller. But I would like to have your opinion. 

Mr. Harris. All I can say about it is this: That all the revenue 
which a railroad or any other business enterprise gets comes from 
the receipts for the service it renders, and the common fund which 
composes its income is the fund out of which come all. expenses which 
have to be met. We can not draw revenue or income from the circum- 
ambient atmosphere; it must come from business. It is out of that 
fund that all the disbursements of the company are made. 

Mr. Fuller. But does not that fund come from the public ? Does 
not the public pay that ? 

Mr. Harris. It come from the patrons of the road who use the road. 
That is where it comes from. 

Mr. Fuller. Don't they in turn put it on the people who consume 
the stuff? 

Mr. Harris. I do not know where they get it from. 

Mr. Fuller. You are a* lawyer, Mr. Harris, and I want the propo- 
sition made plain. Don't you think this would be absorbed by the 
general public ? 

Mr. Harris. Like any other liability of a company, it would have 
to be paid out of the treasury of the company. 

Mr. Fuller. Are not the funds in that treasury made up from 
moneys taken from the public ? 

Mr. Harris. They are made up from sums paid in by the patrons 
oft the road for services rendered. 
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Mr. Fuller. Are not the expenses of that charge paid by the 
public or by the shippers? Is not that taken up in time by the 
public? 

Mr. Harris. That you can answer just as well as I can. 

Mr. Fuller. I only wanted your opinion. 

Mr. Harris. I think I have answered it fully. 

Mr. Fuller. That is all. 

STATEMENT OF MR. LEWIS E. PAYSON. 

The Chairman. Please state whom you represent and where you 
reside. , 

Mr. Payson. I reside in the city of Washington. I ani in the legal 
department of the Union Pacific Railroad Company and the Southern 
Pacific Company, and represent those two corporations here. 

Senator Cullom. And you were formerly a member of Congress 
from my State, and judge, etc. ' 

The Chairman. Proceed, Mr. Payson. 

Mr. Payson. More in the way 01 emphasizing what has been said 
by Mr. Harris, and perhaps with the hope that I may enlarge a little 
upon it, do I ask your attention a little longer. 

It is a matter of regret to me, Mr. Chairman, that the opportunity 
has not been had, on the part of those who are opposed to this pro- 
posed legislation, that might have been had if a conference could have 
been held previously, which might have avoided repetition, and 
perhaps have made the argument stronger. 

But my opposition to this bill is fundamental. It goes to the root 
of the entire proposed legislation, for I assert, as a proposition sus- 
ceptible of fairly easy demonstration, that Congress has no power to 
pass the bill under consideration by you now. Nor is the suggestion 
involved in what I shall say, as it has been since this argument has 
progressed, that perhaps, unless some legislation of this kind shall 
be had, an injured party may be left without remedy. That is not 
involved at all, because under the law in this country there is no 
injury for which there is not some relief, ample relief, under exist- 
ing law, and this is especially true as to railroad employees. 

If I may be excused for referring to what is matter of common 
knowledge, and as to which members of this Committee are better ad- 
vised than myself, for the propositions are all simple, it seems to me 
that, in discussing this bill, we ought to see exactly what is attempted 
to be done. 

The power of this committee to consider this kind of legislation is 
derived from this proposition : That Congress, under the Constitution, 
is authorized to regulate interstate commerce. It all comes back to 
that, and if the proposed legislation does not come fairly within the 
power of Congress to regulate interstate commerce, whatever the 
limits of that power may be, then any action on the part of the com- 
mittee in recommending or on Congress in passing the proposed leg- 
islation would be absolutely ultra vires, and the legislation would be 
absolutely void. In my judgment that is this bill. 

Now, commerce between the States consists of intercourse and 
traffic between their citizens; it includes the transportation of per- 
sons and property, as well as the purchase, sale, and exchange 'of 
commodities. 
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Of course, the power " to regulate commerce," like all others vested 
in Congress by the Constitution, is not only complete in, itself, but 
has no limitations other than those prescribed in that instrument, 
(Gibbons v. Ogden, 9 Wheaton, 1.) 

The power to " regulate commerce " vested in Congress is the power 
to prescribe the rules by which it shall be governed ; i. e., the condi- 
tions upon which it shall be conducted — to determine when it shall 
be free or subject to duties or other exactions. (Gloucester Ferry Co. 
v. Pa., 114 U. S., 196.) 

That is, how the commerce between citizens of the several States 
shall be conducted. (Mobile Co. v. Kemball, 102 U. S., 691.) 

The definitions I haye given as to what constitutes commerce be- 
tween the States are as broad as any to be found in the books. 

In reaching the details in different cases arising under the acts of 
Congress it has never been difficult to determine what was " interstate 
commerce." 

It is the transportation of persons or property; i. e., those things 
which are the subject of purchase and sale — something of value hav- 
ing an existence and value independent of the parties to them. 

What is noc interstate commerce is now pretty well settled. 

In Hooper v. State of California, 155 U. S., 648, it was held that 
the business of marine insurance does not appertain to such com- 
merce. 

The court cites Paul v. Virginia, 8 Wall., 168, and quotes approv- 
ingly Mr. Justice Field, who said, u These contracts are not articles % 
of commerce in any proper meaning of the word. They are not sub- 
jects of trade or barter; they are not commodities to be shipped or 
forwarded from one State to another and then put up for sale. Such 
contracts are not interstate transactions, although the parties be 
domiciled in different States." 

In constructing the constitutional provision as to the power " to 
regulate commerce," the court says, " there must be kept in mind the 
real distinction upon which the rule and its exceptions are based, 
and which consists in the difference between interstate commerce 
or an instrumentality thereof on the one side, and the mere incidents 
which may attend the carrying on of such commerce on the other. 

" This distinction has always been carefully observed and is clearly 
defined by the authorities cited." 

I ask special attention to this statement, in view of what I shall 
submit later: 

If the power to regulate commerce, applied to all the incidents to which such 
commerce might give rise, and to all contracts which might be made in the 
course of its transaction, that power would embrace the entire sphere of mer- 
cantile activity in any way connected with trade between the States, and 
exclude State control over many contracts purely domestic in their nature. 
(Quoted from Hooper v. State of California, 155 U. S., 655.) 

Now, in the first instance, the contract for the labor and service of 
the employee by the railroad company as to his duties and his pay 
are purely and absolutely matters of domestic concern only ; the law 
of the State absolutely controls the rights, duties, and obligations 
of both, and Congress has no power of interference thus far with 
either. 

Senator Cullom. Is that a quotation ? 

Mr. Payson. No, sir ; the last paragraph is my own language 
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Now, Mr. Chairman, the relation of employer and employee is 
only, in every view to be taken, an incident to attending upon the 
carrying on of the commerce, the subject of which is either persons 
or property contracted to be transported ; the latter is the interstate 
commerce which Congress may regulate, and as to carriage, just 
charges, equal privileges to patrons and places, and all these relating 
to the things themselves and their safe delivery, but never as to the 
contract of employment of the employee as stated and shown. That 
is a " mere incident which attends the carrying on of such commerce." 

The power to regulate interstate commerce must have some limit. 
That limit can not extend beyond relation to the commerce itself, 
its handling, its carriage, its delivery, the rates of charge, and 
absence of unjust discrimination either as to person or locality. 

All else are incidental to the carrying on the traffic and be}'ond the 
power of Congress to direct or interfere. 

As the contract for hire of the employee, his wages and duties, 
are beyond control of Congress, so an accident growing out of the 
relation is beyond the power of Congress to give a right of action 
and provide rules of evidence. 

That is not connected in any way with interstate commerce. 

Carrying it further by illustration, suppose this bill should, in 
addition, fix the limit of recovery at $2,000. Would anyone here 
pretend that Congress has such power? 

While Congress has the power to regulate interstate commerce, it 
can not under that power " regulate " every detail of railroad 
management. 

Another and, if possible, more serious objection is apparent to this 
bill. 

It makes every carrier whose road does intersate business liable 
whether the accident causing the damages occurs on an interstate 
train, or if the train is partly State and partly interstate, or wholly 
State. 

Any defect due to negligence of its engines, cars, appliances, 
machinery, track, roadbed, ways, or work, even in strictly State 
traffic — State commerce — will give a right of action if damages to an 
employee results. 

The bill applies to the road as a whole, if it carries interstate com- 
merce, no matter in what particular line of commerce, State or inter- 
state, the employee happens to be engaged when injured. 

Suppose that trains were local on the Southern Pacific, as we have 
many such trains between Sacramento and San Francisco, local both 
as to passengers and as to freight — purely within State lines; not a 
man connected with those local trains has necessarily a thing to do, 
directly or indirectly, with interstate transportation. A brakeman is 
injured, or somebody on the train is injured. By the operation of this 
bill, as we do interstate business, the company is responsible in dam- 
ages, and by the bill Congress creates the form and defines and pre- 
scribes the remedy. As I shall presently show, Congress has no power 
to deal with that kind of a case. If it does not commend itself to the 
good sense and judgment of the members of the committee, as a 
matter of principle and law, I shall presently call attention to the lan- 
guage of the Supreme Court upon that question alone, where it has 
been expressly so decided. 
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The Chairman. Does it become an interstate road because it does 
interstate business ? 

Mr. Payson. Under this bill, yes. Under this bill that part of our 
road is an interstate road because over it passes practically all the 
interstate business we do between the Mississippi Valley and San 
Francisco. 

The Chairman. And outside of that ? 

Mr. Payson. Yes, sir, and outside of that. The Interstate Com- 
merce Commission and ourselves have had some difference of opinion 
about that, and, so far as the bill is concerned, I do not know that it is 
necessary to commit myself about that here. You know the geo- 
graphical position here. Ours is a trunk line from Oakland eastward, 
and all of our interstate business goes over it, as well as our strictly 
local business. 

Take another instance, on the Chicago and Alton road in Illinois. 
One division, from Chicago to Bloomington, is 125 miles. I used to 
be in the legal department of that road, and I speak' with some knowl- 
edge. That part of the road has its local passenger and freight 
trains, and the crews of those trains have probably, week in and week 
out, nothing more to do with any item of interstate commerce than 
though they were not employed on that road at all. But under the 
operations of this bill any man employed on that road between 
Chicago and Bloomington who gets hurt by accident, no matter how 
the injury happened, so it came within the prescribed conditions of 
the bill, no matter whose the negligence, can sue the company. 

Senator Cullom. The same as to trains between Springfield and 
Chicago ? 

Mr. Payson. The same as to trains between Springfield and Chi- 
cago, precisely. Instances might be multiplied over all the country. 
It is matter of common knowledge that on all trunk lines some trains 
are run without reference in any way, directly or indirectly, to inter- 
state commerce. 

I press this point : The bill being general and covering all cases of 
injuries from negligence or defect of plant arising from negligence, 
whether actually in interstate commerce or not, the bill is unconstitu- 
tional for that reason. 

I cite the trade-mark case (100 U. S., 82). I quote: 

While bearing in mind the liberal construction that commerce with foreign 
nations means commerce between citizens of the United States and citizens 
and subjects of foreign" nations, and commerce among the States means com- 
merce between the individual citizens of different States, there still remains a 
very large amount of commerce, perhaps the largest, which, being trade or 
traffic between citizens of the same State, is beyond the control of Congress. 

Of course that is elementary law. It does not need any Supreme 
Court of the United States to say it, for you all know it. But it is 
authoritative. 

When, therefore, Congress undertakes to enact a law, which can only be valid 
as a regulation of commerce, it is reasonable to expect to find on the face of 
the law, or from its essential nature, that it is a regulation of commerce with 
foreign nations, or among the several States, or with the Indian tribes. If not 
so limited it is in excess of the power of Congress. If its main purpose be to 
establish a regulation applicable to all trade, to commerce at all points, espe- 
cially if it be apparent that it is designed to govern the commerce wholly 
between citizens of the same State, it is obviously the exercise of a power not 
confided to Congress. 

l c c— 06 21 
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The question may be asked, Why if the State has power to regu- 
• late all such matters as are within this bill, as to local service by 
employees, why has not Congress equally broad powers as to all 
matters, all incidents attending the carrying on of interstate com- 
merce? 

The answer is plain and easy. 

In matters of State domestic concern the power of the State is 
absolute unless restricted by constitutional limitations ; unless plainly 
prohibited the power of the State legislature is unlimited; it is as 
absolute and imperial as Parliament. 

But Congress can exercise only granted power, and in this class of 
legislation only such as fairly come within the power " to regulate 
commerce," the business itself, and not the many incidents to which 
that commerce might give rise, among them the contracts for service 
and pay for the same. This is purely domestic and absolutely under 
State control, and the accidents covered by this bill are purely inci- 
dental to and subject, as a secondary matter, to the original contract 
of the hiring; without the employment the accident and injury could 
not happen. 

Let me emphasize that, Mr. Chairman, as a matter of logic. Here 
are two elements that come into this transaction before the plaintiff 
goes into court: First, the relationship of employer and employee 
must subsist; the plaintiff must be employee and the defendant em- 
ployer. That relationship can not be created except by contract 
entered into between the two, and, as I have attempted to show — if 
I have made myself understood — that contract is purely a matter of 
local concern, with which Congress or this committee has no right to 
look into, much less to enforce. Then, the employment subsisting, the 
accident occurs simply and directly as an incident of the employment, 
not connected with interstate commerce or with its transmission in 
any way. Given, the employment, as an incident to that employment 
the accident happens. The injured man has his remedy. Every 
State of the Union provides for it. If there is a wrong the man may 
have that wrong adjudicated in court, Where he asserts his right, anci 
the law deals with both the wronged and the party who commits the 
wrong. 

Put in another way, if Congress has the power assumed by this 
bill, as an instrumentality of interstate commerce, that power is ex- 
clusive, and ho State could legally legislate upon the subject. 

I desire to emphasize that proposition in view of the question asked 
by you, Mr. Chairman, of one of the gentlemen who preceded me, as 
to what might be the effect of State legislation. I have no more 
doubt about it than I have of the mathematical proposition that two 
and two make four. If Congress has power to legislate on 1 the sub- 
ject, if it has the power to pass this bill, that power being exclusive 
when exercised ousts the State legislatures of any attempt to pass 
legislation upon the same subject. Anything which they undertook 
to do in connection with it would be absolutely void. That principle 
has been so frequently presented to the Federal courts and so uni- 
formly decided that I think it would be an affectation of knowledge 
for me to undertake to say that a case can not be found to the con- 
trary where that principle was involved. 

So I venture to repeat myself : If Congress has the power assumed 
by the bill, as an instrumentality of interstate commerce, that power 
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is exclusive, and no State could legally legislate upon the subject. 
Any other view would, I think, be absurd. 

Mr. Fuller. Do you think it would oust the State courts ? 

Mr. Payson.-A State court might take jurisdiction of the subject- 
matter, as they frequently do, and decide the liability of the defend- 
ant. To that extent it controls. 

Mr. Harris. Limiting it to places where an interstate road is 
involved ? 

Mr. Payson. Surely ; that goes without saying. 

Therefore, as the question in the first instance is that of the relation 
of employer and employee, created by contract fixing the relation, 
that is purely. of State concern and local regulation, where the men 
reside or are injured. The different States have all dealt with the 
question of relation and remedy for injury, as well as over the ques- 
tion of the rights of a plaintiff, and it is confidently submitted that 
Congress has no jurisdiction or power. 

One word more and then I am through, Mr. Chairman. I have 
heard it suggested by somebody in connection with some of this 
legislation, suggested in a conversational way about the Capitol, 
that if the bill should be held to be bad with reference to State 
commerce, it might be held by the courts to be good, if a case were 
presented involving interstate commerce. The clear answer is that 
the bill does not purport to do that. 

I have a decision here, which is in conformity with what has been 
decided again and again, but I think a statement of the law as decided 
by the Supreme Court will commend itself to the committee, who are 
lawyers, that where a bill is general in its terms and no distinction is 
made between two propositions, one of which is obnoxious to the 
Constitution, the entire legislation must be held to be invalid. 

Mr. Fuller. I should like to ask Mr. Payson some questions. 

Mr. Payson. If the committee care to listen, I have no objection. 

The Chairman. One or two questions. 

Mr. Fuller. I wanted to ask the Judge, in the event this bill were 
amended so as to apply to employees actually engaged in interstate 
commerce, would that be constitutional in his view ? 

Mr. Payson. My dear Mr. Fuller, I have labored here in vain if I 
have not made myself perfectly clear that, fundamentally, this bill 
is absolutely wrong, because, in the case of injury growing out of 
negligence on the part of one employee toward another, Congress 
has no power whatever, because that is simply incidental to the matter 
of employment, a matter with which Congress has nothing to do. If 
it were confined to interstate commerce alone, I would still make the 
vigorous objection. 

Mr. Fuller. To make myself plainj suppose it were held by the 
Supreme Court that Congress could legislate as to services affecting 
interstate commerce ; then if this bill were so amended that it would 
apply only to those employees whose service affects interstate com- 
merce, would that be constitutional ? 

Mr. Payson. Why, the very first words of your question, " Suppose 
it were held by the Supreme Court," settles the case. If the Supreme 
Court should so decide, I would have to abide by it. I have felt 
sometimes, when the Supreme Court has decided against me, that, 
like a countryman I heard of, I still have one remedy left, and that 
would be to " go out in the alley and cuss iha covert," 
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Mr. Fuller. Now, one more question- 



Mr. Payson. But this kind of cross-examination, Mr. Fuller, does 
not shed any light on the real question. 

Mr. Fuller. I want to ask Judge Payson, respectfully and courte- 
ously, a couple of questions, for I answered his questions when he 
asked them of me. I would like to ask Judge Payson, as a lawyer 
and as a citizen, if in his mind the liability created by this act — in 
the event, of course, it should be held constitutional — would not be 
absorbed by the general public? 

Mr. Payson. Why, Mr. Chairman, no better answer can be made 
than that made by Mr. Harris, who preceded me. Everybody 
knows that a railroad company is not operated for.fun ; or as an 
eleemosynary institution. They have no funds with which to pay 
expenses, except what they get from the patrons of the road. If 
there should be judgments in large amounts filed up against any com- 
pany, the company would have no way to recoup, except possibly by 
increasing the rates. But the probable recoveries in such litigation 
would be relatively small, so that the rates would not be raised, but 
the stockholders would suffer by reduced dividends. 

Mr. Fuller. Don't you think that is what they would do ? 

Mr. Payson. I would do it if I were a director. I do not know 
any other way to do it. 

Mr. Fuller. And I would, too, if I were a director. Now, in re- 
gard to these relief associations, I want to ask a question. 

Mr. Payson. I can not answer a thing about them. I have only 
to say that our people had one, I think, and, as I understand, it was 
perfectly satisfactory to the people interested in it. But I do not 
know a thing about it. In the early days of my connection with our 
road, when Mr. Huntington was alive, I believe there was some sort 
of order to join, but, that proving unsatisfactory, was afterwards 
abrogated and a new system introduced, which I understand is sub- 
stantially the same as that of the Pennsylvania Railroad, whatever 
that may be. But I do not know anything about it, and I am not 
authorized to bind the company by what I say, I understand that 
has been abandoned. 

Mr. Fuller. When the company started this relief association dur- 
ing Mr. Huntington's time, there was an attempt made, if I remem- 
ber rightly, about seven or eight years ago, and is it not a fact that 
the employees, through their organizations, protested, and that it was 
not instituted ? 

Mr. Payson. Now you compel me to make a statement that I other- 
wise would not like to make. My information about that was derived 
from Mr. Huntington. He said that the men themselves believed in 
it and wanted to go into it, but that the leaders of the organization — 
and among them happened to be my friend Fuller — raised such a 
" kick " about the proposition that the men would not go in ; that the 
men who were organized rebelled against it, and it was abandoned. 
Mr. Huntington told me — I have no other means of knowing whether 
it was true — that the men wanted it, but the representatives of organ- 
ized labor in Washington, who assumed or tried to control everything, 
were opposed to it. 

The Chairman. Gentlemen, the time for our adjournment has 
arrived. 



LIABILITY OF COMMON CARBIERS. 321 

Mr. George E. Hamilton. Mr. Chairman, before the committee 
adjourns, I desire to say that there are several railroad representatives 
here, among them being representatives of the Norfolk and Western, 
of the Erie, of the Delaware, Lackawana and Western, and of the 
Baltimore and Ohio. Those representatives feel that all that could 
be said on this subject has been said by Mr. Patterson, Mr. Harris, 
and Judge Payson, and they therefore could give no additional facts. 

Mr. Fuller. Now, Mr. Chairman, since the Baltimore and Ohio 
has been mentioned, and for the purpose of throwing additional light 
on what has been stated here previously, I would like to ask some 
officer of that road who is here if what I hold in my hand is a copy 
of their last annual report. 

Mr. Hamilton. No officer of the road is here. I am division counsel, 
have no knowledge of their rates, and only attend to legal require- 
ments. 

Mr. Fuller. Then I would like to ask permission of the com- 
mittee, in order that this record may be properly made up, that there 
be included in the hearings a copy of the regulations of the Baltimore 
and Ohio relief department, and also a copy of their seventeenth 
annual report. This covers only 7 or 8 pages. 

The Chairman. Unless objection be made they will go into the 
record. Are you through, Mr. Fuller ? 

Mr. Fuller. That is all. 

The Chairman. It is now past 12 o'clock and we must go to the 
Senate. 

The committee adjourned until 10.30 a. m. of Tuesday, May 8, 1906. 

The papers referred to above, relative to the Baltimore and Ohio 
relief department, follow : 

Regulations Governing the Relief Department of the Baltimore and 
Ohio Railroad Company. 

[Established March 15, 1889.] 

GENERAL. 

1. A department of the company's service is hereby established, to be known 
as the " relief department." 

Whenever the following words and titles occur in these regulations, they will, 
unless otherwise specified, have the meaning herein defined. 

" Company " will mean The Baltimore and Ohio Railroad Company. 

" Department " will mean the relief department. 

" Committee " will mean the committee of the president and directors of the 
company " on the relief department." 

" Superintendent " will mean the superintendent of the relief department. 

" Service " will mean employment by The Baltimore and Ohio Railroad 
Company, or other corporation whose employees may participate in ,the privi- 
leges of the relief department. 

2. The company assumes general charge of the department ; furnishes office 
room and furniture ; gives the service of its officers and employees and the use 
of its facilities ; becomes the custodian of its funds with responsibility therefor ; 
and guarantees the true and faithful performance of the obligations of the 
department in comformity with the regulations hereby established. 

3. The relief department will be divided into three (3) sections, to be known 
as the relief, savings, and pension features, the accounts of which shall be kept 
separate. 

The relief feature will afford relief to its members entitled thereto when they 
are disabled by injury or sickness, and to their families in the event of their 
death. 
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The savings feature will afford opportunity to employees and their near rela- 
tives to deposit their savings and earn interest thereon, and enable employees 
only to borrow money at moderate rates of interest and on easy terms of repay- 
ment, for the* purpose of acquiring or improving a homestead, or freeing it 
from debt. 

The pension feature will make provision for those employees who, by reason 
of age or infirmity, are relieved or retired from the service of the company. 

4. The company will contribute to the department the following amounts: 
$6,000 annually for the support of the relief feature; or, when not needed for 
that feature, for the support of the pension feature; $75,000 annually for the 
support of the pension feature; $10,000 annually for the physical examination 
of employees. 

5. The committee will have charge of the operations of the department, and 
may make any changes in these regulations which they may deem necessary. 
New regulations will be operative only when approved by the president and 
directors of the company, and will then be binding upon the company and the 
members of this department, who will be notified of the adoption of the same by 
publication thereof on the next monthly statement of benefits paid. 

The committee may from time to time constitute and appoint an operating 
committee of three, each of whom shall be either an officer or stockholder of the 
company, to act during the pleasure of the committee. The operating committee 
will pass upon applications for loans from the savings feature, and upon appli- 
cations for pensions, will in the first instance pass on all appeals from the super- 
intendent of relief department, and will perforin such other duties as may be 
delegated to them by the committee. 

The committee will determine, on appeal from the operating committee, the 
rights of any member of the relief feature, depositor or borrower in the savings 
feature, or pensioner, in reference to any claim made by such person and not 
allowed by the operating committee, and their decision shall be final and 
conclusive. 

The committee will report annually to the president and directors the condi- 
tion of the department, and will cause to be issued and posted in all shops and 
stations a monthly statement of benefits paid. They will also determine what 
disposition shall be made of the surplus funds of the relief feature at the close 
of each fiscal year ; whether to decrease the next year's contributions ; to in- 
crease the amount payable for natural death ; to increase the efficiency of the 
pension feature, or otherwise promote the interest of those contributing thereto. 
They will direct all the investments for the several feaures of the department. 

•6. The president will, subject to the approval of the president and directors, 
appoint a superintendent, an assistant superintendent, an actuary, and a chief 
clerk of the relief department, and will fix the compensation of each. 

The superintendent will be the executive officer in charge of the department, 
and will report directly to the president, and act as secretary of the committee. 
He shall have power to employ his subordinates and prescribe their duties, and 
employ and direct all contract and local surgeons and medical examiners, and 
generally to conduct the business of the department, subject to the approval and 
control of the president. All orders or instructions relating to the business of 
the department will be issued by or through him. 

The superintendent will also, through the medical examiners, ascertain and 
report to the president the sanitary condition of shops, stations, yards, and 
other portions of the company's property and the surroundings of its employees, 
and likewise all facts affecting the comfort, safety, and welfare of the employees 
and passengers. 

The superintendent will be assisted by an assistant superintendent, who shall 
perform all the duties of the superintendent in his absence, and such others as 
may from time to time be assigned him by the superintendent. 

The chief clerk shall have special charge of the receipts and disbursements of 
the department and accounts connected therewith. 

All checks or orders for the payment of moneys shall be signed by the super- 
intendent, or the assistant superintendent in the absence or incapacity of the 
superintendent, and be countersigned by the chief clerk. 

7. The fiscal year of the department will begin with the 1st day of July of 
each year. 

8. Other corporations associated in interest with this company, or having 
harmonious relations therewith, may secure to themselves and their employees 
the advantages offered by this department by agreement between the respective 

companies, but only so as to always protect the employees of this company from 
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any additional burdens by reason of the admission of the employees of such 
other company. 

9. All moneys and securities of the department, with the exception of the 
mortgages made to secure loans from the savings feature, shall be intrusted to 
the official custody of the treasurer of the company, to be held subject to proper 
requisitions. All such securities will be held in the name of the company " in 
trust for the relief department." 

Interest at the rate of 4 per cent per annum will be paid on the monthly bal- 
ances of cash deposited with the treasurer for the several features of this 
department, including in such balances the amount of checks not presented for 
payment or unclaimed on the last day of the month. 

10. The officers, agents, and employees of the company shall cooperate with 
the department in promoting its objects, and, as a part of their duties, conform 
to these regulations. 

In indicating the relations to the service of employees relieved of employment 
and pay therein the following terms shall be used : 

" Resigned," for those voluntarily leaving the service. 
. u Discharged," for those permanently relieved for cause. 

" Furloughed," for those temporarily relieved without fault on their part. 

" Suspended," for those temporarily relieved as a penalty for slight offenses. 

11. All claims of members of the relief feature, their beneficiaries or other 
representatives, or of depositors or borrowers of the savings feature, or of 
pensioners arising under these regulations, and all questions or controversies 
of whatsoever character arising in any manner, or between any parties or 
persons, in connection with the relief department or the operation thereof, 
whether as to the construction of language or meaning of the regulations, or as 
to any writing, decision, instruction, or acts in connection therewith, shall be 
submitted to the determination of the superintendent of the relief department, 
whose decision shall be final and conclusive thereof, subject to the right of 
appeal in writing to the committee, directly or through the advisory committee, 
within thirty days after notice to the parties interested of the decision. 

When an appeal is taken to the committee it shall be heard by them without 
further notice at their next stated meeting, or at such future meeting or time as 
they may designate, and shall be determined by vote of the majority of a 
quorum, or of any other nunil>er uot less than a quorum of the members present, 
and the decision arrived at thereon by the committee shall be final and conclu- 
sive upon all parties, without exception or appeal. 

12. There shall be two advisory committees — one for the lines and divisions 
east of the Ohio River and one for the lines and divisions west of the Ohio 
River. 

Each committee shall consist of seven members, including the chairman. The 
general manager east of the Ohio River shall be, ex-officio, chairman of one, and 
the general manager west of the Ohio River shall be, ex-officio, chairman of the 
other. The other members of each committee shall be elected annually by the 
members of the relief feature employed on the several lines or divisions east 
and west of the Ohio River, respectively, from among themselves, two by the 
vote of the members employed in the machinery department, two by the vote of 
those employed in the transportation department, and two by the vote of those 
employed in the road department. 

The election shall be by ballot, each member being entitled to one vote for the 
representative or representatives of the department in which he is employed. 
The ballots shall be returned to the general manager, and by him forwarded to 
the superintendent of the relief department, to be counted by tellers appointed 
by the committee on the relief department. The tellers shall ascertain and 
decide that the person casting each ballot is a member of the relief feature 
entitled to cast the same. The result ascertained by the tellers shall be reported 
4>y the superintendent to the general managers, who shall notify the members 
elected. 

The first election shall be held during the month of April, 1889, and the mem- 
bers then elected shall constitute the respective committees from the date of 
their election until the 1st day of October, 1889. On the first Monday of Sep- 
tember in each year, beginning with the year 1889, the members of said respective 
committees shall in like manner be elected for the year beginning the 1st day 
of October following. Each committee shall have power to fill vacancies in its 
number arising from any cause, provided that the representation of the three 
departments named shall always be equal, and shall select its secretary out of 
its own number. 
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Any member of the relief feature or pensioner who feels aggrieved by any 
decision or order of the superintendent, or by the application to his case of any 
of the regulations of the department, may, within thirty days, make his com- 
plaint in writing to the advisory committee for the territory in which he is 
employed. 

The advisory committee shall receive such complaint, examine into and pass 
upon the same, and if they deem the same to be well founded, shall report the 
matter fully in writing to the committee on the relief department, with their 
recommendation in the premises. The committee shall dispose of the matter so 
appealed to them in the manner provided in regulation No. 11 with reference 
to appeals. 

The advisory committee will also, from time to time, make to the committee 
such recommendations in reference to the business of the department as they 
may deem advisable, and will examine into and report on all matters referred 
to them by the committee. Each advisory committee shall hold regular meet- 
ings every three months. Special meetings may be called at any time by the 
chairman. 

RELIEF FEATURES. 
MEMBERSHIP. 

13. The word " member " in the following regulations will mean any person 
entitled to participate in any of the forms of relief afforded by the relief feature. 

14. Membership in this feature will be voluntary to the following classes : 
(a) Officials receiving an annual compensation of over $2,000. 

(6) Employees who entered the service prior to May 1, 1880, and who have 
been continuously therein since that date; except members of the Baltimore 
and Ohio Employees Relief Association. 

(c) Clerks, telegraphers, and others of similar employment, who are in no 
degree exposed to accidents in the service. 

(d) Agents receiving commissions only, and employees receiving $20 per 
month or less. 

All of these persons may acquire membership in either the natural death or 
sick benefit, or both, upon compliance with the conditions thereto attaching. 
Having once become members, they must continue so while in the service. 

All persons employed in the service on the 1st day of April, 1889, with the 
exceptions noted above, and all persons thereafter entering the service or pro- 
moted therein, must, as a condition of employment or advancement, become full 
members of this feature, entitled to all its benefits, before being permitted to 
go on duty. 

The above regulations apply to all classes of employees, whether denominated 
regular, extra, temporary, or construction force, and to those on probation or 
learning their duties, although not then receiving pay from the company. 

The only exceptions to this rule will be in cases of great emergency, when 
the services of the persons are absolutely necessary on short notice. In such 
cases men may be allowed to work not more than two (2) days without becom- 
ing members. 

No person over 45 years of age, or who is not in good physical health — to be 
determined and certified by a medical examiner of this department — will be 
admitted to membership, except those who were members of the Baltimore and 
Ohio Employees Relief Association on the 31st day of March, 1889. 

This requirement is absolute, and exceptions will be made only by the presi- 
dent in writing, a copy of which will be filed in the relief department. 

15. To entitle an employee to participate in any of the forms of relief 
afforded by the relief feature, he must execute an application in one of the 
forms prescribed in regulation 17, and pass a satisfactory medical examination. 
This application, when accepted by the superintendent, will constitute a con- 
tract of employment between the applicant and the company, binding each to 
be governed by the terms of the application and these regulations. The evi- 
dence of the acceptance and approval of the application will be the issuance 
to the applicant of a certificate of membership containing a copy of the appli- 
cation and the regulations of the relief department then in force. 

Duplicate certificates will be issued without charge. 

16. Immediately on the employment of any person for the service, who is, 
under these regulations, required to become a member of the relief feature, 
notice in writing of such employment must be sent to the superintendent of 
the relief department and to the me&Ycal e&amtasc of the district in which the 
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person is employed. The latter will, as soon thereafter as possible, make the 
necessary examination, advise the applicant and the employing official of the 
result, and, if it is favorable, complete and forward the application ; if unfavor- 
able, the application will be forwarded to the superintendent of the relief 
department, showing fully the cause of rejection. In such case the employee 
will immediately be relieved from the service. 

17. Applications for full membership will be substantially in the following 
form: 

The Baltimore and Ohio Railroad Company. 



RELIEF DEPARTMENT. 



Application for full membership in the relief feature. 



To the Superintendent of the\ Relief Department: 

I, of in the county of , and State of , desiring to 

be employed in the service of the Baltimore and Ohio Railroad Company as 
— in the department, division, do hereby, as one of the con- 
ditions of such employment, apply for membership in the relief feature, and 
consent and agree to be bound by all the regulations of the relief department 
now in force and by any other regulations of said department hereafter 
adopted, applicable to the relief feature; for which regulations now in force 
reference is hereby had to any copy of the last edition of the book of regula- 
tions of said department issued by the superintendent. 

I also agree that the said company, by its proper agents, and in the manner 
provided in said regulations, shall apply monthly in advance from the first 
wages earned by me under said employment in each calendar month, sums at 

% the rate of per month, as a contribution to the relief feature of said 

department, for the purpose of securing the benefits provided by said regulations 

for a member of class to myself, or in the event of my death to , 

or to whomever I may hereafter from time to time designate in writing, by way 
of substitution, with the written consent of the superintendent; or if no such 
beneficiary be then living, to my n.ext of kin (as determined by the laws of the 
State of Maryland), in accordance with regulation No. 18, subject to all the 
provisions and requirements of said regulations. 

I expressly stipulate that my marriage shall, ipso facto, have the effect to 
substitute my wife in the place and stead of the beneficiary named above to 
receive said benefits, in the event of my death, if she be then livings 

I further agree that this application, when accepted by the superintendent, 
shall constitute a contract between myself and the said company as a condition 
of my employment by the company, governed in its construction and effect by 
the laws of the State of Maryland, and as such be an irrevocable power and au- 
thority to said company to appropriate the above amounts from my wages and 
apply the same as aforesaid, and shall constitute an appropriation and assign- 
ment in advance to the said company in trust for the purposes of the relief fea- 
ture, of such portions of my wages, which assignment shall have precedence over 
any other assignment by me of my wages or of any claim upon them on account 
of liabilities incurred by me. 

I further agree that in consideration of the contributions of said company in 
the relief department, and of the guarantee by it of the payment of the benefits 
aforesaid, the acceptance of benefits from such relief feature for injury or 
death shall operate as a release of all claims against said company, or any com- 
pany owning or operating its branches or divisions, or any company over whose 
railroad, right of way or property the said The Baltimore and Ohio Railroad 
Company, or any company owning or operating its branches or divisions, shall 
have the right to run or operate its engines or cars, or send its employees in the 
performance of their duty, for damages by reason of such injury or death, which 
could be made by or through me; and that the superintendent may require, as 
a condition precedent to the payment of such benefits, that all acts by him 
deemed appropriate or necessary to effect the full release and discharge of 
the said companies from all such claims be done by those who might bring suit 
for damages, by reason of such injury or death ; and also that the bringing of 

o The medical examiner will, in the cases of applicants already married, erase 
this paragraph. 
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Any member of the relief feature or pensioner who feels aggrieved by any 
decision or order of the superintendent, or by the application to his case of any 
of the regulations of the department, may, within thirty days, make his com- 
plaint in writing to the advisory committee for the territory in which he is 
employed. 

The advisory committee shall receive such complaint, examine into and pass 
upon the same, and if they deem the same to be well founded, shall report the 
matter fully in writing to the committee on the relief department, with their 
recommendation in the premises. The committee shall dispose of the matter so 
appealed to them in the manner provided in regulation No. 11 with reference 
to appeals. 

The advisory committee will also, from time to time, make to the committee 
such recommendations in reference to the business of the department as they 
may deem advisable, and will examine into and report on all matters referred 
to them by the committee. Each advisory committee shall hold regular meet- 
ings every three months. Special meetings may be called at any time by the 
chairman. 

BELIEF FEATURES. 
MEMBERSHIP. 

13. The word " member " in the following regulations will mean any person 
entitled to participate in any of the forms of relief afforded by the relief feature. 

14. Membership in this feature will be voluntary to the following classes : 
(a) Officials receiving an annual compensation of over $2,000. 

(6) Employees who entered the service prior to May 1, 1880, and who have 
been continuously therein since that date; except members of the Baltimore 
and Ohio Employees Relief Association. 

(c) Clerks, telegraphers, and others of similar employment, who are in no 
degree exposed to accidents in the service. 

(d) Agents receiving commissions only, and employees receiving $20 per 
month or less. 

All of these persons may acquire membership in either the natural death or 
sick benefit, or both, upon compliance with the conditions thereto attaching. 
Having once become members, they must continue so while in the service. 

All persons employed in the service on the 1st day of April, 1889, with the 
exceptions noted above, and all persons thereafter entering the service or pro- 
moted therein, must, as a condition of employment or advancement, become full 
members of this feature, entitled to all its benefits, before being permitted to 
go on duty. 

The above regulations apply to all classes of employees, whether denominated 
regular, extra, temporary, or construction force, and to those on probation or 
learning their duties, although not then receiving pay, from the company. 

The only exceptions to this rule will be in cases of great emergency, when 
the services of the persons are absolutely necessary on short notice. In such 
cases men may be allowed to work not more than two (2) days without becom- 
ing members. 

No person over 45 years of age, or who is not in good physical health — to be 
determined and certified by a medical examiner of this department — will be 
admitted to membership, except those who were members of the Baltimore and 
Ohio Employees Relief Association on the 31st day of March, 1889. 

This requirement is absolute, and exceptions will be made only by the presi- 
dent in writing, a copy of which will be filed in the relief department. 

15. To entitle an employee to participate in any of the forms of relief 
afforded by the relief feature, he must execute an application in one of the 
forms prescribed in regulation 17, and pass a satisfactory medical examination. 
This application, when accepted by the superintendent, will constitute a con- 
tract of employment between the applicant and the company, binding each to 
be governed by the terms of the application and these regulations. The evi- 
dence of the acceptance and approval of the application will be the issuance 
to the applicant of a certificate of membership containing a copy of the appli- 
cation and the regulations of the relief department then in force. 

Duplicate certificates will be issued without charge. 

16. Immediately on the employment of any person for the service, who is, 
under these regulations, required to become a member of the relief feature, 
.notice in writing of such employment must be sent to the superintendent of 
the relief department and to the med\ca\ e*a.m\iifcY ot the district in which the 
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person is employed. The latter will, as soon thereafter as possible, make the 
necessary examination, advise the applicant and the employing official of the 
result, and, if it is favorable, complete and forward the application ; if unfavor- 
able, the application will be forwarded to the superintendent of the relief 
department, showing fully the cause of rejection. In such case the employee 
will immediately be relieved from the service. 

17. Applications for full membership will be substantially in the following 
form: 

The Baltimore and Ohio Railroad Company. 



RF.T.TTCTT DEPARTMENT. 



Application for full membership in the relief feature. 



To the Superintendent of the\ Relief Department: 

I, of in the county of , and State of , desiring to 

be employed in the service of the Baltimore and Ohio Railroad Company as 
— in the department, division, do hereby, as one of the con- 
ditions of such employment, apply for membership in the relief feature, and 
consent and agree to be bound by all the regulations of the relief department 
now in force and by any other regulations of said department hereafter 
adopted, applicable to the relief feature; for which regulations now in force 
reference is hereby had to any copy of the last edition of the book of regula- 
tions of said department issued by the superintendent. 

I also agree that the said company, by its proper agents, and in the manner 
provided in said regulations, shall apply monthly in advance from the first 
wages earned by me under said employment in each calendar month, sums at 

% the rate of per month, as a contribution to the relief feature of said 

department, for the purpose of securing the benefits provided by said regulations 

for a member of class to myself, or in the event of my death to , 

or to whomever I may hereafter from time to time designate in writing, by way 
of substitution, with the written consent of the superintendent; or if no such 
beneficiary be then living, to my n,ext of kin (as determined by the laws of the 
State of Maryland), in accordance with regulation No. 18, subject to all the 
provisions and requirements of said regulations. 

I expressly stipulate that my marriage shall, ipso facto, have the effect to 
substitute my wife in the place and stead of the beneficiary named above to 
receive said benefits, in the event of my death, if she be then livings 

I further agree that this application, when accepted by the superintendent, 
shall constitute a contract between myself and the said company as a condition 
of my employment by the company, governed in its construction and effect by 
the laws of the State of Maryland, and as such be an irrevocable power and au- 
thority to said company to appropriate the above amounts from my wages and 
apply the same as aforesaid, and shall constitute an appropriation and assign- 
ment in advance to the said company in trust for the purposes of the relief fea- 
ture, of such portions of my wages, which assignment shall have precedence over 
any other assignment by me of my wages or of any claim upon them on account 
of liabilities incurred by me. 

I further agree that in consideration of the contributions of said company in 
the relief department, and of the guarantee by it of the payment of the benefits 
aforesaid, the acceptance of benefits from such relief feature for injury or 
death shall operate as a release of all claims against said company, or any com- 
pany owning or operating its branches or divisions, or any company over whose 
railroad, right of way or property the said The Baltimore and Ohio Railroad 
Company, or any company owning or operating its branches or divisions, shall 
have the right to run or operate its engines or cars, or send its employees in the 
performance of their duty, for damages by reason of such injury or death, which 
could be made by or through me ; and that the superintendent may require, as 
a condition precedent to the payment of such benefits, that all acts by him 
deemed appropriate or necessary to effect the full release and discharge of 
the said companies from all such claims be done by those who might bring suit 
for damages, by reason of such injury or death; and also that the bringing of 

o The medical examiner will, in the cases of applicants already married, erase 
this paragraph. 
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The savings feature will afford opportunity to employees and their near rela- 
tives to deposit their savings and earn interest thereon, and enable employees 
only to borrow money at moderate rates of interest and on easy terms of repay- 
ment, for the- purpose of acquiring or improving a homestead, or freeing it 
from debt. 

The pension feature will make provision for those employees who, by reason 
of age or infirmity, are relieved or retired from the service of the company. 

4. The company will contribute to the department the following amounts: 
$6,000 annually for the support of the relief feature; or, when not needed for 
that feature, for the support of the pension feature; $75,000 annually for the 
support of the pension feature; $10,000 annually for the physical examination 
of employees. 

5. The committee will have charge of the operations of the department, and 
may make any changes in these regulations which they may deem necessary. 
New regulations will be operative only when approved by the president and 
directors of the company, and will then be binding upon the company and the 
members of this department, who will be notified of the adoption of the same by 
publication thereof on the next monthly statement of benefits paid. 

The committee may from time to time constitute and appoint an operating 
committee of three, each of whom shall be either an officer or stockholder of the 
company, to act during the pleasure of the committee. The operating committee 
will pass upon applications for loans from the savings feature, and upon appli- 
cations for pensions, will in the first instance pass on all appeals from the super- 
intendent of relief department, and will perform such other duties as may be 
delegated to them by the committee. 

The committee will determine, on appeal from the operating committee, the 
rights of any member of the relief feature, depositor or borrower in the savings 
feature, or pensioner, in reference to any claim made by such person and not 
allowed by the operating committee, and their decision shall be final and 
conclusive. 

The committee will report annually to the president and directors the condi- 
tion of the department, and will cause to be issued and posted in all shops and 
stations a monthly statement of benefits paid. They will also determine what 
disposition shall be made of the surplus funds of the relief feature at the close 
of each fiscal year; whether to decrease the next year's contributions; to in- 
crease the amount payable for natural death ; to increase the efficiency of the 
pension feature, or otherwise promote the interest of those contributing thereto. 
They will direct all the investments for the several feaures of the department. 

•6. The president will, subject to the approval of the president and directors, 
appoint a superintendent, an assistant superintendent, an actuary, and a chief 
clerk of the relief department, and will fix the compensation of each. 

The superintendent will be the executive officer in charge of the department, 
and will report directly to the president, and act as secretary of the committee. 
He shall have power to employ his subordinates and prescribe their duties, and 
employ and direct all contract and local surgeons and medical examiners, and 
generally to conduct the business of the department, subject to the approval and 
control of the president. All orders or instructions relating to the business of 
the department will be issued by or through him. 

The superintendent will also, through the medical examiners, ascertain and 
report to the president the sanitary condition of shops, stations, yards, and 
other portions of the company's property and the surroundings of its employees, 
and likewise all facts affecting the comfort, safety, and welfare of the employees 
and passengers. 

The superintendent will be assisted by an assistant superintendent, who shall 
perform all the duties of the superintendent in hfs absence, and such others as 
may from time to time be assigned him by the superintendent. 

The chief clerk shall have special charge of the receipts and disbursements of 
the department and accounts connected therewith. 

All checks or orders for the payment of moneys shall be signed by the super- 
intendent, or the assistant superintendent in the absence or incapacity of the 
superintendent, and be countersigned by the chief clerk. 

7. The fiscal year of the department will begin with the 1st day of July of 
each year. 

8. Other corporations associated in interest with this company, or having 
harmonious relations therewith, may secure to themselves and their employees 

the advantages offered by this department by agreement between the respective 
companies, but only so as to always protect the em^\oyefe* ot \Xi\» rotuBuoy from 
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any additional burdens by reason of the admission of the employees of such 
other company. 

9. All moneys and securities of the department, with the exception of the 
mortgages made to secure loans from the savings feature, shall be intrusted to 
the official custody of the treasurer of the company, to be held subject to proper 
requisitions. All such securities will be held in the name of the company " in 
trust for the relief department." 

Interest at the rate of 4 per cent per annum will be paid on the monthly bal- 
ances of cash deposited with the treasurer for the several features of this 
department, including in such balances the amount of checks not presented for 
payment or unclaimed on the last day of the month. 

10. The officers, agents, and employees of the company shall cooperate with 
the department in promoting its objects, and, as a part of their duties, conform 
to these regulations. 

In indicating the relations to the service of employees relieved of employment 
and pay therein the following terms shall be used : 

" Resigned," for those voluntarily leaving the service. 
. u Discharged," for those permanently relieved for cause. 

" Furloughed," for those temporarily relieved without fault on their part. 

" Suspended," for those temporarily relieved as a penalty for slight offenses. 

11. All claims of members of the relief feature, their beneficiaries or other 
representatives, or of depositors or borrowers of the savings feature, or of 
pensioners arising under these regulations, and all questions or controversies 
of whatsoever character arising in any manner, or between any parties or 
persons, in connection with the relief department or the operation thereof, 
whether as to the construction of language or meaning of the regulations, or as 
to any writing, decision, instruction, or acts in connection therewith, shall be 
submitted to the determination of the superintendent of the relief department, 
whose decision shall be final and conclusive thereof, subject to the right of 
appeal in writing to the committee, directly or through the advisory committee, 
within thirty days after notice to the parties interested of the decision. 

When an appeal is taken to the committee it shall be heard by them without 
further notice at their next stated meeting, or at such future meeting or time as 
they may designate, and shall be determined by vote of the majority of a 
quorum, or of any other number not less than a quorum of the members present, 
and the decision arrived at thereon by the committee shall be final and conclu- 
sive upon all parties, without exception or appeal. 

12. There shall be two advisory committees — one for the lines and divisions 
east of the Ohio River and one for the lines and divisions west of the Ohio 
River. 

Each committee shall consist of seven members, including the chairman. The 
general manager east of the Ohio River shall be, ex-officio, chairman of one, and 
the general manager west of the Ohio River shall be, ex-officio, chairman of the 
other. The other members of each committee shall be elected annually by the 
members of the relief feature employed on the several lines or divisions east 
and west of the Ohio River, respectively, from among themselves, two by the 
vote of the members employed in the machinery department, two by the vote of 
those employed in the transportation department, and two by the vote of those 
employed in the road department. 

The election shall be by ballot, each member being entitled to one vote for the 
representative or representatives of the department in which he is employed. 
The ballots shall be returned to the general manager, and by him forwarded to 
the superintendent of the relief department, to be counted by tellers appointed 
by the committee on the relief department. The tellers shall ascertain and 
decide that the person casting each ballot is a member of the relief feature 
entitled to cast the same. The result ascertained by the tellers shall be reported 
4)y the superintendent to the general managers, who shall notify the members 
elected. 

The first election shall be held during the month of April, 1889, and the mem- 
bers then elected shall constitute the respective committees from the date of 
their election until the 1st day of October, 1889. On the first Monday of Sep- 
tember in each year, beginning with the year 1889, the members of said respective 
committees shall in like manner be elected for the year beginning the 1st day 
of October following. Each committee shall have power to fill vacancies in its 
number arising from any cause, provided that the representation of the three 
departments named shall always be equal, and shall afcteeV V\a ^feeraXsrs «ofc. *=&• 
its own number. 
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Any member of the relief feature or pensioner who feels aggrieved by any 
decision or order of the superintendent, or by the application to his case of any 
of the regulations of the department, may, within thirty days, make his com- 
plaint in writing to the advisory committee for the territory in which he is 
employed. 

The advisory committee shall receive such complaint, examine into and pass 
upon the same, and if they deem the same to be well founded, shall report the 
matter fully in writing to the committee on the relief department, with their 
recommendation in the premises. The committee shall dispose of the matter so 
appealed to them in the manner provided in regulation No. 11 with reference 
to appeals. 

The advisory committee will also, from time to time, make to the committee 
such recommendations in reference to the business of the department as they 
may deem advisable, and will examine into and report on all matters referred 
to them by the committee. Each advisory committee shall hold regular meet- 
ings every three months. Special meetings may be called at any time by the 
chairman. 

BELIEF FEATURES. 
MEMBERSHIP. 

13. The word " member " in the following regulations will mean any person 
entitled to participate in any of the forms of relief afforded by the relief feature. 

14. Membership in this feature will be voluntary to the following classes : 
(a) Officials receiving an annual compensation of over $2,000. 

(6) Employees who entered the service prior to May 1, 1880, and who have 
been continuously therein since that date; except members of the Baltimore 
and Ohio Employees Relief Association. 

(c) Clerks, telegraphers, and others of similar employment, who are in no 
degree exposed to accidents in the service. 

(d) Agents receiving commissions only, and employees receiving $20 per 
month or less. 

All of these persons may acquire membership in either the natural death or 
sick benefit, or both, upon compliance with the conditions thereto attaching. 
Having once become members, they must continue so while in the service. 

All persons employed in the service on the 1st day of April, 1889, with the 
exceptions noted above, and all persons thereafter entering the service or pro- 
moted therein, must, as a condition of employment or advancement, become full 
members of this feature, entitled to all its benefits, before being permitted to 
go on duty. 

The above regulations apply to all classes of employees, whether denominated 
regular, extra, temporary, or construction force, and to those on probation or 
learning their duties, although not then receiving pay from the company. 

The only exceptions to this rule will be in cases of great emergency, when 
the services of the persons are absolutely necessary on short notice. In such 
cases men may be allowed to work not more than two (2) days without becom- 
ing members. 

No person over 45 years of age, or who is not in good physical health — to be 
determined and certified by a medical examiner of this department — will be 
admitted to membership, except those who were members of the Baltimore and 
Ohio Employees Relief Association on the 31st day of March, 1889. 

This requirement is absolute, and exceptions will be made only by the presi- 
dent in writing, a copy of which will be filed in the relief department. 

15. To entitle an employee to participate in any of the forms of relief 
afforded by the relief feature, he must execute an application in one of the 
forms prescribed in regulation 17, and pass a satisfactory medical examination. 
This application, when accepted by the superintendent, will constitute a con- 
tract of employment between the applicant and the company, binding each to 
be governed by the terms of the application and these regulations. The evi- 
dence of the acceptance and approval of the application will be the issuance 
to the applicant of a certificate of membership containing a copy of the appli- 
cation and the regulations of the relief department then in force. 

Duplicate certificates will be issued without charge. 

16. Immediately on the employment of any person for the service, who is, 
under these regulations, required to become a member of the relief feature, 

notice in writing of such employment must be sent to the superintendent of 
the relief department and to the medical examine* ot \kfc tostecVcX. Va. -srMcq the 
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person is employed. The latter will, as soon thereafter as possible, make the 
necessary examination, advise the applicant and the employing official of the 
result, and, if it is favorable, complete and forward the application ; if unfavor- 
able, the application will be forwarded to the superintendent of the relief 
department, showing fully the cause of rejection. In such case the employee 
will immediately be relieved from the service. 

17. Applications for full membership will be substantially in the following 
form: 

The Baltimore and Ohio Railroad Company. 



BELIEF DEPARTMENT. 



Application for full membership in the relief feature. 



To the Superintendent of the\ Relief Department: 

I, of in the county of , and State of , desiring to 

be employed in the service of the Baltimore and Ohio Railroad Company as 
- — in the department, division, do hereby, as one of the con- 
ditions of such employment, apply for membership in the relief feature, and 
consent and agree to be bound by all the regulations of the relief department 
now in force and by any other regulations of said department hereafter 
adopted, applicable to the relief feature; for which regulations now in force 
reference is hereby had to any copy of the last edition of the book of regula- 
tions of said department issued by the superintendent. 

I also agree that the said company, by its proper agents, and in the manner 
provided in said regulations, shall apply monthly in advance from the first 
wages earned by me under said employment in each calendar month, sums at 

% the rate of per month, as a contribution to the relief feature of said 

department, for the purpose of securing the benefits provided by said regulations 

for a member of class to myself, or in the event of my death to , 

or to whomever I may hereafter from time to time designate in writing, by way 
of substitution, with the written consent of the superintendent; or if no such 
beneficiary be then living, to my next of kin (as determined by the laws of the 
State of Maryland), in accordance with regulation No. 18, subject to all the 
provisions and requirements of said regulations. 

I expressly stipulate that my marriage shall, ipso facto, have the effect to 
substitute my wife in the place and stead of the beneficiary named above to 
receive said benefits, in the event of my death, if she be then living.© 

I further agree that this application, when accepted by the superintendent, 
shall constitute a contract between myself and the said company as a condition 
of my employment by the company, governed in its construction and effect by 
the laws of the State of Maryland, and as such be an irrevocable power and au- 
thority to said company to appropriate the above amounts from my wages and 
apply the same as aforesaid, and shall constitute an appropriation and assign- 
ment in advance to the said company in trust for the purposes of the relief fea- 
ture, of such portions of my wages, which assignment shall have precedence over 
any other assignment by me of my wages or of any claim upon them on account 
of liabilities incurred by me. 

I further agree that in consideration of the contributions of said company in 
the relief department, and of the guarantee by it of the payment of the benefits 
aforesaid, the acceptance of benefits from such relief feature for injury or 
death shall operate as a release of all claims against said company, or any com- 
pany owning or operating its branches or divisions, or any company over whose 
railroad, right of way or property the said The Baltimore and Ohio Railroad 
Company, or any company owning or operating its branches or divisions, shall 
have the right to run or operate its engines or cars, or send its employees in the 
performance of their duty, for damages by reason of such injury or death, which 
could be made by or through me; and that the superintendent may require, as 
a condition precedent to the payment of such benefits, that all acts by him 
deemed appropriate or necessary to effect the full release and discharge of 
the said companies from all such claims be done by those who might bring suit 
for damages, by reason of such injury or death ; and also that the bringing of 

o The medical examiner will, in the cases of applicants already ra&.rcte&., <«*»& 
this paragraph. 
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such a suit by me, my beneficiary, or legal representative, or for the use of my 
beneficiary alone or with others, or the payment by any of the companies afore- 
said of damages for such injury or death recovered in any suit or determined by 
compromise, or any cost incurred therein, shall operate as a release in full to 
the relief department of all claims by reason of my membership therein. 

I also agree for myself, and those claiming through me, to be specially bound 
by regulation No. 11, providing for the final and conclusive settlement of all dis- 
putes by reference to the superintendent of the relief department, and an appeal 
from his decision to the committee on the relief department. 

I understand and agree that this application, when accepted by the superin- 
tendent, shall constitute a Contract between me and the said company, by which 
my rights as a member of the relief feature, and as an employee of said com- 
pany, shall be determined as to all matters within its scope; that each of the 
statements herein contained, and each of my answers to the questions asked by 
the medical examiner and hereto annexed, shall constitute a warranty by me, 
the truth whereof shall be a condition of payment of the benefits aforesaid. 

I hereby certify that I am — years of age ; am correct and temperate in my 
habits, and have no injury or disease, constitutional or other, which will 
tend to shorten my life ; am now in good health and able to earn a livelihood. 

In witness whereof I have signed these presents at — — , in the State of , 

this — day of , 19— . 

Witness. 

The foregoing application is accepted at the office of the superintendent of 
the relief department this day of , 19 — . 



Superintendent of the Relief Department, 

Applications for additional natural death benefit or for natural death benefit 
only will be substantially in the following form : 

Baltimore and Ohio Railroad Company. 



RELIEF DEPARTMENT. 



Application for natural death benefit. 

To the Superintendent of the Relief Department: 

I, , of , in the county of , State of , employed in the 

service of The Baltimore and Ohio Railroad Company as in the • 

department, division, do hereby, by virtue of such employment, apply 

for membership in the relief feature for the natural death benefit only, and 
consent and agree to be bound by all the regulations of the relief department 
now in force and by any other regulation of said department hereafter adopted, 
applicable to the relief feature ; for which regulations now in force reference 
is hereby had to any copy of the last edition of the book of regulations of said 
department issued by the superintendent. 

I also agree that the said company, by its proper agents and in the manner 
provided in said regulations, shall apply monthly in advance from the first 
wages earned by me under said employment, in each calendar month, sums at 

the rate of per month as a contribution to the relief feature of said 

department (in addition to any amounts I may have heretofore authorized 

said company to so apply) for the purpose of securing times the natural 

death benefit of the lowest class provided by said regulations, in the event of 

my death to , or whomever I may hereafter from time to time designate 

in wilting by way of substitution, with the written consent of the superintendent ; 
or, if no such beneficiary be then living, to my next of kin (as determined by 
the laws of the State of Maryland), in accordance with regulation No. 18; 
subject to all the provisions and requirements of said regulations. 

I expressly stipulate that my marriage shall, ipso facto, have the effect to 
substitute my wife in the place and stead of the beneficiary named above to 
receive said benefits in the event of my death, if she be then living.** 

a The medical examiner will, in the cases of applicants already married, 
erase this paragraph. 
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• I further agree that this application when accepted by the superintendent 
shall constitute a contract between myself and the said company, governed in 
its construction and effect by the laws of the State of Maryland, and as such 
be an irrevocable power and authority to said company to appropriate the 
above amounts from my wages and apply the same as aforesaid, and shall 
constitute an appropriation and assignment in advance to the said company, 
in trust for the purposes of the relief feature, of such portions of my wages, 
which assignment shall have precedence over any other assignment by me of 
my wages, or of any claim upon them on account of liabilities incurred by me. 

I also agree for myself and those claiming through me to be specially bound 
by regulation No. 11, providing for the final and conclusive settlement of all 
disputes by reference to the superintendent of the relief department and an 
appeal from his decision to the committee on the relief department; and 
also by regulation No. 35, providing for loss of all rights hereunder by failure 
to contribute as therein provided. 

I understand and agree that this application, when accepted by the superin- 
tendent, shall constitute a contract between me and the said company, by 
which my rights as a member of said relief feature and as an employee of 
said company shall be determined as to all matters' within its scope, that each 
of the statements herein contained and each of my answers to the questions 
asked by the medical examiner and hereto annexed, shall constitute a warranty 
by me, the truth whereof shall be a condition of payment of the benefits 
aforesaid. 

I hereby certify that I am — years of age ; am correct and temperate in my 
habits and have no injury or disease, constitutional or other, which will tend 
to shorten my life; am now in good health and able to earn a livelihood. In 

witness whereof, I have signed these presents at , in the State of , 

this —.day of , 19 — . 

Witness : 

The foregoing application is accepted at the office of the superintendent of 
. the relief department, in Baltimore city, Maryland, this — day of , 19 — . 



Superintendent of the Relief Department. 

Applications, when accepted, will take effect from the date of execution, or 
from any subsequent date upon which the applicant actually begins work. 

18. The beneficiary or beneficiaries named in any application for full mem- 
bership, if the applicant be married, must be his wife or his wife and children. 
If he be single, the beneficiaries must be his father and mother or the survivor. 
No application will be accepted which does not comply with these requirements, 
unless the superintendent waive the same for reasons satisfactory to him. 
No one shall be entitled as the beneficiary of a member who is not the widow 
or a relation not more remote than a first cousin, except in case of the assign- 
ment to the superintendent of the natural death benefit to secure a loan from 
the savings feature, or in case of the taking of special natural death benefit 
for that purpose. • 

19. Membership in the natural death benefit only may be maintained during 
furlough or suspension by making the contributions required therefor and 
otherwise complying with these regulations. 

20. Furloughed or suspended members who are restored to duty within 
twelve months from the date of such furlough or suspension may be restored 
to full membership without reference to the requirements governing the admis- 
sion of new members. A discharged member who is reinstated in the service 
without prejudice within twelve months of the date of his discharge will be 
considered as only suspended during the period between his discharge and 
reinstatement. Any of the above-mentioned members restored to duty after 
twelve months can obtain full membership only on compliance with the same 
conditions as new employees. 

21. Persons who have once become members must continue so while in the 
service. Whenever a member ceases to be employed in the service, his mem- 
bership will, ipso facto, terminate from that date (except in the cases herein- 
after provided for), unless he shall within ten days thereafter sign and deliver 
to his employing official for transmission to the superintendent of the depart- 
ment, an application in the second form shown in regulation No. 17, to retain 
his natural death benefit only. Every such member shall, on reentering the 
service, be subject to the regulations governing new «ffi$Vys«ft». 
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A member who, at the time his employment ceases, is disabled by injury or 
sickness, will continue to receive the benefits therefor during the period pro- 
vided in these regulations, and during such period will retain the death benefit 
covered by his application. After the expiration of said period he may retain 
his natural death benefit only, by making application as above provided within 
ten days from the date of the last payment of benefits on account of such injury 
or sickness ; otherwise his membership will wholly cease from that date. 

CONTRIBUTIONS. 

22. The word " contribution," whenever used in these regulations, refers to 
the sums paid into the treasury of the company on account of the relief feature, 
either by appropriation of wages earned or by deposits of cash for or by mem- 
bers. 

23. Members will be divided into two general classes, viz : 
First class. — Those engaged in operating trains or rolling stock. 
Second class. — Those not so engaged. 

These will be further divided according to their average monthly pay, as fol- 
lows: 

A. Those receiving not more than $35. 

B. Those receiving more than $35 and not more than $50. 

C. Those receiving more than $50 and not more than $75. 

D. Those receiving more than $75 and not more than $100. 

E. Those receiving more than $100. 

24. The contributions for these classes shall be made each calendar month 
in advance at the following rates: 



First class, per month ... 
Second class, per month . 



A. 



$1.00 
.75 



B. 



$2.00 
1.60 



$3.00 
2.25 



D. 



$4.00 
3.00 



E. 



$5.00 
3.75 



25. The contribution for the natural death benefit only shall be at the rate of 
25 cents per month for each such benefit of the lowest class. 

26. The class to which a member is to be assigned will be ascertained by mul- 
tiplying his average daily wages by 26, the average number of working days in 
a month. 

Cases of doubtful classification, either as to hazard of occupation or contribu- 
tions to be made, will be decided by the superintendent of the relief department. 

When a member's pay is increased beyond the limit of the class in which he 
contributes, he will enter the correspondingly higher class. He may enter a 
correspondingly lower class if his pay is reduced. In either case he must make 
a new application, without medical examination, to correspond with the change. 
Change of occupation, involving change from first to second class, or vice versa, 
will require new application and change of rate of contribution. 

27. The amount to be contributed or returned for a part of a month will be 
ascertained on the basis of thirty days per month, adding to make even cents 
where fractions occur. 

28. Contributions will be due on the first day of each calendar month, and 
will be ordinarily made by the appropriation of wages earned in the preceding 
month. The first contribution will be for the unexpired part of the month in 
which the application takes effect and for the whole of the next month. 

29. The contribution of a member who enters and leaves the service in the 
same month will be only for the period between the date his application takes 
effect and that on which he leaves the service, both inclusive. 

30. A member who earns no wages in any month, from any reason other than 
injury or sickness entitling to benefits, must contribute from the first wages 
earned in the month in which he resumes work for the unexpired portion of 
that month and for the whole of the next month. If a member fails to earn 
wages by reason of injury or sickness entitling to benefits, he will be entitled 
to the benefits covered by his application for the month in which he resumes 
work, without contribution for that month. 

SI. No portion of the contribution of a member for the month in which he 
dies will be returned, but contributions for s\rt>se<\\M>n\. months will be. 
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32. No contributions need be made by a disabled member for the time for 
which he receives benefits, subsequent to the next month after that in which the 
disability begins. 

33. No appropriation is to be made from the final payment of wages to a 
member leaving the service, except for contributions in arrears. If he leaves 
the service before the expiration of the time for which he has contributed, the 
unearned portion of such contribution will be returned to him. 

34. Contributions other than those made by appropriation of wages must be 
made by deposits with the treasurer or some bonded agent of the company, 
notice of such deposits being forwarded to the superintendent by the member. 

35. If a member who is furloughed or suspended or has left the service, but 
who retains the natural death benefit, fails to make his monthly contribution 
by deposit as aforesaid and forward the notice to the superintendent on or 
before the last day of the calendar month next following that for which his 
last previous contribution was made, he shall ipso facto, and without further 
notice or other action by the department, lose all rights of membership therein 
and cease to have any claim to receive benefit therefrom. 

NOTICE OF DISABLEMENT. 

36. A member disabled by injury or sickness must immediately notify the 
official designated by the general manager of the company to receive reports of 
disablement. A member must always give his proper address when reporting 
himself disabled and report any change therein. His disablement will be taken 
to begin with the date of such report, and a member failing to make such report 
during his disablement will receive no benetfis. 

37. Officials designated as aforesaid to receive reports of disablement will 
immediately notify the superintendent of the relief department and the medical 
examiner in whose district the member is to be found. Any official who, 
through negligence or other cause within his control, delays or fails to send 
such notices will be required to make good to the member any loss he or she 
may thereby sustain. Notice of death must be forwarded promptly by the 
official under whom the deceased was employed. In case of death from injury 
all the particulars, so far as known, must be given. 

38. The employing official must promptly report the return of the member to 
duty to the medical examiner having charge of the case. 

BENEFITS. 

39. Wherever used in these regulations, the word " benefits " will be under- 
stood to mean the sums of money which may become payable under these regu- 
lations ; the phrase " accidental injuries " to mean only bodily injuries directly 
produced by external violence, excluding sunstroke and frostbite ; " accident 
benefit" to mean the right of a member to receive benefits under these regu- 
lations in case he is disabled by " accidental injuries ; " " sick benefit " to 
mean the right of a member to receive benefits under these regulations in case 
he is disabled by sickness or causes other than accidental injuries covered by 
the accident benefit ; " accidental death benefit " to mean the right of a mem- 
ber, under these regulations, to designate certain beneficiaries to whom benefits 
shall be paid in case of his death from accidental injuries ; " natural death 
benefit" to mean the right of a member, under these regulations, to designate 
certain beneficiaries to whom benefits shall be paid in case of his death from 
causes not covered by the accidental death benefit ; " natural causes " to mean 
causes other than accidental injuries received in the discharge of duty in the 
service. Provided, however, that under an application for sick benefit only 
a member shall be entitled to receive benefits as provided in these regulations, 
even though his disablement be caused by " accidental injury," as above defined, 
and that under an application for natural death benefit only, the natural death 
benefit provided by these regulations shall be payable, although the death be 
caused by " accidental injury " as above defined. This proviso shall apply to 
the natural death benefits held by a member in addition to his full membership, 
so far as such additional benefits are concerned. 

40. The fund from which these benefits are to be paid will be formed by the 
contributions of members and the company, the income or profits derived from 
investment of the funds of the relief feature, and such gifts, legacies, etc., as 
may be made to the company for the use and benefit of the reliet teatoaxfe. 
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41. Members will be entitled to benefits upon the conditions prescribed in 
these regulations, as follows : 

First. Payments while totally disabled by accidental injury received in the 
discharge of duty in the service, for each day other than Sundays and legal 
holidays, during a period not exceeding fifty-two weeks, at the rate of 50 cents 
per day for a member of the lowest class, and at higher rates for members of 
the other classes in proportion to their contributions ; andf at half these rates 
during the continuance of the disability after the first fifty-two weeks. 

Second. Payments while totally disabled by sickness, or from any cause other 
than accidental injuries received in the discharge of duty in the service, for 
each day other than Sundays and legal holidays, after the first six working days 
of such disability, and for a period not exceeding fifty-two weeks, at the rate of 
50 cents per day for a member of the lowest class, and at higher rates for mem- 
bers of the other classes in proportion to their contributions. 

Third. Payment, on the death of a member of the lowest class from acci- 
dental injuries received in the discharge of his duty in the service, of $500, and 
of greater amounts for the other classes in proportion to their contributions. 
. Fourth. Payment, on the death of a member of the lowest class from any 
cause other than accidental injuries received in the discharge of duty in the 
service, of $250, and of greater amounts for the other classes in proportion to 
their contributions. 

Fifth. Payment of fees for such surgical attendance as the medical examiner 
shall approve as necessary in consequence of accidental injuries received in the 
discharge of duty in the service, at the rates. fixed in the schedule adopted by 
the department, when the bills therefor are approved by the local medical exam- 
iner. The superintendent will arrange for the admission of members to hos- 
pitals at moderate cost when requested. 

Sixth. Payment for the first artificial limb, when one can be worn, in cases 
of accidental injury necessitating the amputation of a hand or foot at or above 
the wrist or ankle. The amount of such payment shall not exceed $75 for each 
such limb. 

42. The following table shows in brief the contributions and benefits of the 
several classes : 



Rates of contribution per month: 

First class 

Second class 

Entitling to benefits: 

For accidental injuries per day, not includ- 
ing Sundays and legal holidays- 
First 62 weeks 

After 52 \treeks 
For sickness per day, not including first 6 
working days, Sundays, or legal holidays, 

for 52 weeks 

In the event of death from— 

Accidental injuries 

Natural causes 



$1.00 
.75 



.50 
.25 



.50 



500.00 
250.00 



$2.00 
1.50 



1.00 
.50 



1.00 



1,000.00 
500.00 



$3.00 
2.25 



1.50 
.75 



1.50 

1,500.00 
750.00 



$4.00 
3.00 



2.00 
1.00 



2.00 

2,000.00 
1,000.00 



$5.00 
3.75 



2.50 
1.26 



2.50 

2,500.00 
1,250.00 



43. Any member in the service, under 50 years of age, who can pass a satis- 
factory medical examination, may enter a higher class than that to which his 
pay assigns him, or may take additional natural death benefits; provided his 
total natural death benefits shall not exceed five times the natural death bene- 
fit of a member of the lowest class. 

Any such member who has obtained a loan from the savings feature of the 
relief department may take additional natural death benefits to an amount equal 
to the amount loaned, as required by regulation No. 92 ; provided that in every 
such case the additional natural death benefits shall be reduced as the amount 
due on account of the loan is reduced. 

44. If a member recovers from the effect of accidental injury received in the 
discharge of duty so that, in the opinion of the medical examiner, he is no longer 
disabled thereby, but continues disabled from sickness or debility, he will be 
entitled to benefits not longer than fifty-two weeks from the date of such in- 
jury, and at a rate payable for sickness. 

45. If a member returns to duty after receiving benefits for sickness for less 
than twelve weeks, and is again disabled by sickness within two weeks there- 
after, the two disablements may, at the optVoiv ot the svy&erliitendent, be treated 
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as one in computing the fifty-two weeks for which benefits may be paid ; and, if 
so treated, the deduction of six working days will be made only from the first 
disablement. A member who returns to duty after being disabled by sickness 
for twelve weeks or longer, will be entitled to receive benefits for sickness only 
after he has been continuously engaged in the performance of duty for four 
weeks. 

46. No benefits will be paid on account of injury, sickness, or death occurring 
at any place outside of the United States, or where epidemic diseases of a dan- 
gerous character are likely to prevail, and to which his duties as an employee 
of the company do not call him, and contributions will be returned which cover 
any time subsequent to the date at which a member, though on furlough, may 
go to such places. Exceptions to this rule can be made only by the superintend- 
ent upon a full statement of the facts. 

47. Benefits will not be paid for injury or sickness which . is in any way 
caused or increased, in whole or in part, by intoxication, the use of intoxicating 
liquors, sexual immorality, breach of the peace, or other violation of law on the 
part of the member ; or for death by the hands of justice. 

48. A member will not be entitled to any benefits for time for which he 
receives wages from the company. 

49. No claim for benefits under any of these regulations shall be payable or 
paid until there be first filed with the superintendent satisfactory proof, in 
such form as he may require, of the validity of such claim. Benefits will be 
paid only for the period of actual disability as certified by the medical examiner. 

50. The superintendent will provide for the visitation of members reported 
disabled by injury or sickness, and those who decline to submit to such visits 
or examination, or who absent themselves from their usual places of residence, 
or are in places so distant that the medical examiner can not be expected to 
visit them, will not be entitled to benefits. 

51. Benefits on account of accidental injury will be paid only when shown 
by evidence satisfactory to the superintendent to have been received by the 
members while actually engaged in the performance of duty in the service to 
which he was assigned, or in voluntarily protecting the company's property. 
In all cases there must be external or other positive evidence of injury, and 
the person claiming benefits must produce proofs satisfactory to the superin- 
tendent that the disablement is the direct result of accidental injury received 
as aforesaid, and renders the member totally unable to labor, or, when of a 
permanent character, to earn a livelihood in any employment In case of death 
it must be shown to have occurred solely by reason of and within fifty-two 
weeks after an accidental injury received as aforesaid, and the benefits payable 
in the event of such death shall in no case exceed the amount payable under 
the accidental death benefit of the class to which the member belonged by 
virtue of his accepted application at the time of his death. Death after fifty- 
two weeks, above limited, will be treated as death from natural causes. The 
results of injuries received otherwise than in the performance of duty as 
aforesaid will be treated as sickness or death from natural causes. 

52. In the event of disability or death from accidental injuries, the benefits 
herein promised shall not be payable or paid until there be first filed with the 
superintendent of the relief department releases satisfactory to him, releasing 
the Baltimore and Ohio Railroad Company, and all other companies owning or 
operating its branches or divisions, or any company over whose railroad, right 
of way, or property the said The Baltimore and Ohio Railroad Company, or 
any company owning or operating its branches or divisions, shall have the right 
to run, operate its engines or cars, or to send its employees in the performance 
of their duty, or any company whose employees are admitted to the privileges 
of this department, from all claims for damages by reason of such injury or 
death, signed by all persons who might bring suit for such damages, or those 
legally competent to release for them, and by the beneficiaries named in the 
respective applications. 

53. Should suit be brought by a member, his beneficiary or legal representa- 
tive, or for the use of his beneficiary alone, or with others, against the Baltimore 
and Ohio Railroad Company, or any company owning or operating its branches 
or divisions, or any company over whose railroad, right of way, or prop- 
erty the Baltimore and Ohio Railroad Company or any company owning or 
operating its branches or divisions, shall have the right to run or operate its 
engines or cars or to send its employees in the performance of their duty, or any 
company whose employees are admitted to the privileges of this department, for 
damages on account of injury or death of such member, no tesuafttas* «•&> \tfsx$ssxefc. 
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or depositary, as the case may be. This pass book must be brought to the 
depositary each time a deposit is made or money withdrawn, that the trans- 
action may be regularly noted. 

73. The depositaries designated by the company to receive deposits will be 
supplied with duplex tickets, upon which every deposit must be reported. The 
depositor must personally send to the superintendent at Baltimore the duplicate 
ticket in a sealed envelope. The original will be sent to the same address by 
the depositary. Until each deposit is entered on the pass book by the deposi- 
tary, and the duplicate ticket forwarded to the superintendent by the depositor, 
the transaction is not complete. 

74. No person other than those specifically designated by the company are 
authorized to receive deposits ; nor will this department become responsible 
for any money not deposited in strict conformity with these regulations. The 
company guarantees the repayment of all deposits so made, and the payment of 
interest thereon, under the terms and conditions herein set forth. 

75. On all sums of $5 and upward that have been on deposit not less than 
three calendar months, interest will be paid at the rate of 4 per cent per 
annum (until changed by notice) from the first day of the month succeeding 
that in which the deposit was made. No interest will be paid on fractional 
parts of a dollar or for parts of a calendar month. Three months' notice will 
be given of any change in this rate of interest. 

In addition to the interest guaranteed depositors, the committee may, in their 
discretion, after the close of any fiscal year, award them dividends from the 
net earnings of the savings feature, in proportion to the interest credited to 
their respective accounts for that year. 

76. Interest on deposits will be credited at the end of each fiscal year and 
will thereafter form part of the principal. 

77. No interest will be allowed on any account after the expiration of ten 
years from the date of the last credit entry of the account, exclusive of entries 
of interest. 

78. A depositor wishing to withdraw money from the savings feature must 
forward to the superintendent an order for the amount on the blank provided 
for the purpose and obtainable from the superintendent or any designated 
depositary. Upon receipt of such order a check for the amount, in favor of the 
payee named in the order, will be forwarded to the depositor in the care of the 
depositary designated in the order, who will deliver the same after entering the 
amount in the depositor's pass book. 

79. Checks not delivered in fifteen days will be returned by depositaries to 
the office of the superintendent and by him canceled. 

80. The committee may require thirty days' notice on each order for the with- 
drawal of a sum exceeding one-fourth the entire deposit on which the order is 
drawn; though under ordinary circumstances this requirement will not be 
enforced. 

81. No money will be paid or check delivered except t© the depositor, or to 
his or her order, attested by a disinterested witness, and except upon identifica- 
tion of the person, presentation of the pass book, and entry of the transaction 
therein. 

82. Presentation of a depositor's pass book, together with an order from him 
in the form prescribed, at the office of the superintendent, shall be conclusive 
evidence that the person presenting the same is the payee named in the order, 
and shall make the delivery of the check and the payment of the money thereon 
to such a person a valid delivery and payment as against the depositor, without 
liability therefor on the part of the company or any of its agents. 

83. A depositor who has ceased to be employed by the company may retain 
his privileges as a depositor if he then have a balance to his credit of not less 
than $50 ; otherwise his account must be finally closed within thirty days, and 
balance, if any, withdrawn. 

84. In case a depositor loses his pass book, immediate notice of the loss must 
be given the superintendent, and after a reasonable time has elapsed in which 
to notify all concerned, a duplicate will be furnished, so marked, upon the pay- 
ment of 50 cents. 

85. The pass book held by depositors must, whenever required, be forwarded 
to the superintendent by train mail. Regularly on the 30th day of June (or, if 
that date falls on Sunday, then on the day preceding) each depositor must 
forward his or her pass book to the office of the superintendent (through the 

nearest depositary, who will receipt for it) in order that interest accruing on 
deposits may be properly entered therein. 
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BORROWERS. 

86. Any adult employee of the company who is a member of the relief feature 
and has been continuously in the service not less than one year may borrow 
from the savings feature sums not less than $100 at the interest rate of 6 per 
cent per annum, charged from the first day of the month in which the loan is 
consummated, upon the terms and under the conditions herein provided. 

87. Any such employee wishing to secure a loan shall make an application in 
the form prescribed. The application should state particularly the amount of 
the loan, the purpose for which it is desired, and the property offered as security 
therefor, and that the applicant agrees to be bound by these regulations. 

88. The superintendent will, on receipt of the application, obtain from the 
building inspector or other competent person a report on the value of the 
property offered as security, and from the proper official a report of the appli- 
cant's service record, and such other information as may l>e necessary to show 
that the applicant's case fulfills all the requirements of these regulations. If 
the case fulfills all the requirements the superintendent will submit the applica- 
tion and all the information obtained by him to the committee or subcommittee 
thereof, who will, in their discretion, grant or refuse the loan, and whose 
decision shall be final. 

89. Before any loan will be submitted to the committee it must appear to the 
satisfaction of the superintendent that the money will be used to acquire or 
improve a homestead, situated within the limits hereinafter defined, or to free 
it from debt ; and it must further appear from the reports obtained by the 
superintendent that the amount of the loan does not exceed three-fourths of the 
market value of the property offered as security, and that the service record of 
the applicant is good. 

Preference will be given to those applicants who have the best service record 
and to those who will use the loan to acquire or improve a homestead. The 
homestead must be adjacent to the Baltimore and Ohio Railroad or on one of 
its branches or divisions, within one mile thereof, unless located in a city, 
through or into which such railroad runs. 

90. The superintendent will promptly notify the applicant of the committee's 
decision. If the loan be granted it will be subject to the approval of the title 
by the general counsel of the company, and the applicant must within sixty 
days forward to the superintendent an abstract of the title to the property. 
Upon the approval of the title and, the execution, delivery, and recording of 
such conveyances and other instruments as the counsel may deem necessary to 
secure the department, the loan will be consummated and the money will be 
applied directly by the superintendent for the purposes for which the loan is 
granted, under the conditions herein provided. 

The expenses of obtaining the abstract of title, drafting necessary papers, 
recording deeds, etc., must be borne by the borrower. All title papers will be 
filed with the department until the loan is repaid. 

Loans not consummated within ninety days from the date of the meeting at 
which granted can be consummated only if again approved by the committee. 

91. No money will be paid directly to the borrower, but the superintendent 
will, with the approval of the borrower, pay the purchase money of or dis- 
charge the liens or debts on the property. In case the loan be granted for the 
purpose of building on or otherwise improving real estate the superintendent 
will apply the money to the payment of bills for labor or material approved by 
the borrower and certified by the building inspector of the department ; but no 
such bills will be paid before the completion of the building or improvements, 
and then only when it is clearly shown that the amount applicable is sufficient 
to discharge all lienable claims and free the property from all liens, debts, or 
incumbrances of any kind, and only when the said building inspector has cer- 
tified that the value of the improved property exceeds by one-third the amount 
of the loan. Where the loan is found insufficient to meet these conditions it will 
not be increased, but will be canceled, having been granted only on these condi- 
tions precedent 

92. Every borrower must provide life insurance in the natural death benefit 
of the relief feature to an amount equal at all times to his indebtedness to the 
savings feature in such manner that the benefits payable in case of his death 
may be available to discharge the said indebtedness. If the borrower can not, 
under the regulations of the relief feature, obtain insurance therein to the 
amount of his indebtedness, he must provide, in the same manner, insurance on 



336 LIABILITY OF COMMON CARRIERS. 

his life in some regular life insurance company satisfactory to the superin- 
tendent. 

93. The borrower must also keep the improvements on the property taken as 
security fully insured against fire, in a company approved by the superintend- 
ent or designated by the committee, and having the policy or policies therefor 
assigned in such manner as the superintendent may direct, so as to protect the 
interests of the savings feature. 

94. The borrower must promptly pay all taxes, assessments, public dues, and 
charges levied upon the property taken as security, and present proper receipts 
therefor for the inspection of the superintendent whenever requested. If he 
fails to do so the superintendent may, if he thinks such a failure likely to 
impair the security, pay the same, and deduct the sum so paid, with legal inter- 
est, from the borrower's monthly payments hereinafter required, before credit- 
ing the latter upon the principal or interest of the loan. 

95. Borrowers will be required • to return the money loaned and interest 
thereon by monthly payments into the savings feature on the first day of each 
calendar month, beginning with the month in which the loan is consummated, 
and such monthly payments, when the amount loaned is equal to three-fourths 
of the value of the property offered for the loan, shall be at the rate of $1.50 
for every $100 borrowed, until the principal of the loan and the interest thereon 
and all advances for taxes, ground rent, life or fire insurance premiums or other 
charges against the borrower's account have been paid in full; or when the 
amount loaned does not exceed seven-tenths of the value of the property offered 
as security the monthly payment may be at the rate of not less than $1.25 for 
every $100 borrowed ; or when the amount loaned does not exceed two-thirds of 
the value of the property offered as security the monthly payment may be at the 
rate of not less than $1 for every $100 loaned; the value of the property 
offered as security to be ascertained and determined in accordance with regu- 
lations 88, 89, and 91. 

The operating committee may, however, fix special rates of payment in par- 
ticular cases, or grant extensions in the time for the repayment of the debt, 
at their discretion. 

The monthly payments will, in the option of the superintendent, be applied 
to the payment of all the other charges in the account before crediting any 
part upon the principal of the loan. 

96. To secure the monthly payment of the sums above required the borrower 
shall execute an order on the company authorizinng it to apply monthly, from 
the first wages earned by him in each calendar month, the amount of said 
monthly payments to the credit of his account with the savings feature, which 
order will be irrevocable during the existence of his indebtedness and shall 
constitute an appropriation and assignment in advance to the company in 
trust for the purpose aforesaid, of such portion of his wages, having preced- 
ence over any other assignment by him of his wages, or of any claim upon 
them on account of liabilities incurred by him, subject, however, to the assign- 
ment contained in his application fori membership in the relief feature. 

97. A borrower who earns no wages in any month, or who has left the serv- 
ice, must at his own risk make his monthly payments to the treasurer of the 
company, and should at the same time notify the superintendent. 

He must also keep the superintendent advised of his address. 

98. If a borrower fail to make the monthly payments required by these regu- 
lations, so that three such payments are in arrears and unpaid, or if he make 
default in the payment of any premium for fire or life insurance, or any tax, 
assessment, or charge required to be paid by him under these regulations, for 
a period of thirty days after the same becomes due and payable, the whole 
amount of the principal sum and interest of his indebtedness shall become and 
be due and collectible at the option of the committee, and the superintendent 
shall, if so directed by the committee, take all steps necessary to sell and 
realize on the property held as security for said indebtedness. 

99. Deductions from wages for the monthly payments of borrowers must be 
entered on the pay rolls opposite the names of the borrowers, respectively, in a 
separate column, and designate at the foot of the roll as deductions to the 
credit of the savings feature. 

The fact that a borrower has left the service must be noted on the pay roll 
on which the last payment to him was made. 
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PENSION FEATURE. 

100. The fund for the payment of pensions will be derived wholly from the 
contributions of the company. The company's contributions will be applied to 
the purposes which are herein stated, in the order of their precedence. 

First. To provide means of support during life for those persons, members 
of the relief feature or of the Baltimore and Ohio Employees' Relief Association 
for four consecutive years, who, having served the company for ten consecutive 
years, and having reached the age of 65, shall be honorably relieved from duty.' 

Second, ^o provide in the same manner for like persons who elect to retire 
from the service. 

Third. If at any time the funds applicable to the purposes of this feature 
shall, in the opinion of the committee, be more than sufficient to provide for the 
persons mentioned above, such surplus shall be applied to aid or support such 
class or classes of the company's employees, members of the relief feature, as 
the committee may think inost deserving and most in need of help, under such 
supplemental regulations as the committee may then adopt. 

101. No member shall be entitled to wages from the company and to a pension 
allowance at the same time, or to benefits from the relief feature and a pension 
at the same time. 

102. Pensions will be paid monthly. Each pensioner will receive a daily 
allowance, excluding Sundays, equal to one-half the benefits provided to be paid 
for sickness, under the regulations of the relief feature, to a member of the class 
to which the pensioner would, while in service, have been assigned under said 
regulations, had he been required to become a full member of said feature. In 
the case of a pensioner who has been continuously a member of the relief feature 
or The Baltimore and Ohio Employees' Relief Association fifteen years, this 
allowance will be increased by the addition of five per cent thereof, and a like 
addition will be made for each additional term of five consecutive years of such 
membership. 

The following table shows in brief the amount of allowance to pensioners : 





10 years' 
member- 
ship and 
under, one- 
half sick 
rate. 


15 years 
member- 
ship, 5 per 
cent addi- 
tional. 


20 years 
member- 
ship, 10 per 
cent addi- 
tional. 


Those contributing under relief feature to— . 

Class A 


$0.26 

.60 

.75 

1.00 

1.25 


•0.26* 

.52* 

.78* 

1.05 

1.81* 


$0.27* 


Class B 


55 


ClassC 


.82* 


Class D 


1.10 


Class E , 


1.37* 







103. The committee may, at any time, make a percentage reduction of all 
pensions, or further limit the classes of persons who may become pensioners. 

104. The statement of a member's age contained in his application for mem- 
bership in the relief feature shall, for the purposes of this feature, be final and 
conclusive. 

105. For the purposes of this feature members shall be considered as in the 
company's service during the time they receive benefits from the relief feature. 

106. The failure of any pensioner to claim his benefits for two years, counted 
from the last payment to him, shall be presumptive evidence that such pension 
has terminated by reason of the pensioner's death, and his name shall be 
stricken from the list of pensioners, subject to the right of restoration to the 
same on a new application by the pensioner, and satisfactorily accounting to the 
superintendent for his failure to claim his pension. 

107. Upon the death of a pensioner, the accrued pension to the date of his 
death shall not be considered a part of the estate of the deceased, nor liable to 
be applied to the payments of the debts of said estate in any case whatever, but 
shall inure to the sole and exclusive benefit of his widow or children ; and if no 
widow or child survive, no payment whatever of the accrued pension shall be 
made or allowed, except so much thereof as may be necessary to defray the 
expenses of the burial of the decedent, in case he shall not leave sufficient assets 
to meet such expenses, and the burial expenses thus to be allowed shall be itL 
the discretion of the superintendent. 
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108. Any pledge, mortgage, sale, assignment, or transfer of any right or 
claim to any pension granted under these regulations shall be void and of no 
effect, and no one save the pensioner himself or, in the event of his death, his 
widow or children, shall be entitled to receive such pension ; but the payment to 
persons laboring under legal disabilities may be made to such persons as the 
committee may think proper. 

109. No sum of money due or to become due to any pensioner under this fea- 
ture shall be liable to attachment, levy, or seizure by or under any legal or 
equitable process whatever, whether the same remains with the relief depart- 
ment or any agent thereof, or is in the course of transmission to the pensioner 
entitled thereto, but shall inure wholly to the benefit of such pensioner. Should 
any creditor of the pensioner endeavor to collect the pension by process of 
attachment or by any other legal or equitable process laid in the hands or 
served upon the company or the relief department for the purpose of paying the 
debt due by the pensioner to such creditor, or any part thereof, all the money 
due or yet to become due by the department to such pensioner shall be forfeited 
to the department, and shall belong to it absolutely, to be dealt with as the 
committee shall deem proper. 

110. These regulations shall in no way affect any pension heretofore granted 
to any person admitted to the pension feature of the Baltimore and Ohio Em- 
ployees' Relief Association. 

THE BALTIMORE AND OHIO RAILROAD COMPANY RELIEF DEPARTMENT. 

Seventeenth Annual Report, covering the fiscal year ended June 30, 1905. 
[Being the Twenty-fifth Annual Report since the organization of this feature.] 

The relief feature was organized May 1, 1880, and was incorporated May 
3, 1882, under the title of " Baltimore and Ohio Employes' Relief Association." 
The charter was abolished April 1, 1889, and the present relief department was 
organized on that date. 

Committee on Relief Department. — Oscar G. Murray, chairman; Arthur P. 
Gorman, L. V. Baughman. 

Operating Committee. — Hugh L. Bond, chairman; G. L. Potter, J. V. McNeal. 

Advisory Committees {elected September 4, 1905). — East of the Ohio River: 
Thos. Fitzgerald, general manager, chairman ex-officio ; C. W. Galloway, W. M. 
Biden, W. H. Pilson, W. O. Peach, M. Foley, H. H. Shumaker. 

West of the Ohio River: Thos. Fitzgerald, general manager, chairman ex- 
officio ; S. D. Snyder, Jno. M. Elder, J. H. Alspach, G. H. franklin, J. A. Spiel- 
man, L. G. Curtis. 

Officers. — S. R. Barr, superintendent; H. A. Bateman, assistant superintend- 
ent ; John P. Hess, chief clerk. 

Actuary. — Clayton C. Hall. 

Office. — Relay, Station, Md.— P. O. Address, St. Denis Station, Baltimore, Md. 

Baltimore, Md., July i, 1905. 
To the Board of Directors of the 

Baltimore and Ohio Railroad Company. 
Gentlemen : Your committee begs leave to submit the following report of the 
operations of the relief department for the fiscal year ended June 30, 1905 : 

Relief feature. 

The balance to the credit of this fund on June 30, 1904, as shown 

by the last annual report, was $874,026.56 

To which add bonds purchased during the year 35,280.00 

909,306.56 
The receipts during the year were : 

Contributed by members $814,945.47 

Contributed by the Baltimore and Ohio Railroad 

Company toward operating expenses 10,000.00 

Contributed by the Baltimore and Ohio Railroad 

Company under regulation 4 6,550.00 

Interest on securities and monthly balances 36, 063. 63 

Miscellaneous ,__ 3, 679. 37 

871,238.47 



VWft,545.03 
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The disbursements for the year were : 

Death benefits— accident $187,857.15 

Death benefits— natural 184,922.50 

Disablement benefits— accident 160, 691. 96 

Disablement benefits— sickness 192, 678. 35 

Surgical expenses 20,209.54 

Contributions refunded members 10,354.99 

Advances to members for purchase of artificial 

limbs 2, 123. 00 

Operating expenses 74,081.81 

Artificial limbs furnished members without charge 845. 00 

Miscellaneous 1,685.14 

36 bonds of the Baltimore and Ohio Pittsburg and 

Lake Erie system (cost) 35,280.00 

870, 729. 44 
Add outstanding orders on treasurer June 

30, 1904 $23,668.42 

Less orders returned and canceled 3, 626. 65 

20, 041. 77 

890, 771. 21 
Deduct outstanding orders on treasurer June 30, 1905. 26, 016. 86 
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$864,754.35 



Balance June 30, 1905 915,790.68 



ASSETS. 

Cash in hands of treasurer $188,014.33 

Stocks and bonds in hands of treasurer (cost) 727,776.35 



Due from C. T. & V. relief department 1, 306. 73 

Due from savings feature, contributions by borrowers. 5, 124. 40 
Due on loans to members for purchase of artificial 

limbs 3, 884. 85 



915, 790. 68 



10, 315. 98 



926, 106. 66 



LIABILITIES. 

Outstanding orders on treasurer $26, 016. 86 

Due non assigning members of Baltimore 
and Ohio Employees Relief Association. 

Due sundry persons 

Outstanding checks of Pittsburg and West- 
ern relief department 

Outstanding checks of Pittsburg Junction 
relief department 



8, 339. 18 
301. 30 

226. 81 

4.50 



34,888.65 



To which add estimated liability for benefits due or to 
become due members on account of disability which 
began on or prior to June 30, 1905, and liability for 
death claims not paid on June 30, 1905 148, 028. 00 



182, 916. 65 



Reserve: Assets over liabilities, June 30, 1905 

Benefits paid from July 1, 1904, to June 30, 1905. 



743, 190. 01 



Number 

of 
payments. 



Cost. 



Average 

per 
payment. 



Deaths from accident on duty 

Deaths from other causes 

Disablements from injuries received in discharge of duty 

Surgical expenses 

Disablements from sickness and causes other than above 



168 
325 

12,181 
12,123 
10,740 



$187,867.16 
184,922.50 
160,091.96 
20,209.64 
192,678.86 



$1,118.19 

568.99 

18.25 

1.67 

17.96 



Total. 



36,487 I 746,359.50 I 
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Benefits paid by Baltimore and Ohio Employees 1 Relief Association and this 
department from May !, 1880, to June 80, 1905. 



Number 

of 
payments. 



Cost. 



Average 

per 
payment. 



Deaths from accident on duty 

Deaths from other causes 

Disablements from injuries received in discharge of duty. 

Surgical expenses _•_ 

Disablements from sickness and causes other than above. 



2,182 

4,348 

143,442 

102,994 

173,406 



$2,314,097.87 

2,239,633.73 

1,779,011.21 

281,821.93 

2,653,604.52 



$1,070.35 

515.10 

12.40 

2.74 

15.30 



Total. 



Add disbursements for expenses, etc., during same period. 
Total disbursements for all purposes 



426,352 



9,268,169.26 
1,895,607.65 



21.74 



11,168,776.91 



The membership on June 30, 1905, was 52,165, a gain over the previous year 
of 5,967 members. 

Savings feature. 



Loans to employees secured by first mortgage on real estate $1, 633, 715. 92 

Cash on deposit with treasurer 1,556,871.34 

Stocks and bonds in hands of treasurer . 194, 875. 60 

Printing plant 10, 122. 79 

Miscellaneous accounts 7, 116. 61 



3, 402, 702. 26 



LIABILITIES. 



Amount due depositors, June 30, 1905 3, 303, 317. 30 

Outstanding orders on treasurer 10, 960. 14 

Amount due relief feature 5, 124.40 

Miscellaneous accounts 1 548. 03 

Contingent fund, June 30, 1905 82,752.39 



3, 402, 702. 26 

The amount loaned to employees since organization of this feature has been 
expended in building 1,733 houses, buying 2,443 homesteads, improving 517 
homesteads, and releasing liens on *1,351 properties. 

A dividend of 1 per cent was paid to depositors in the savings feature having 
accounts drawing interest at the close of the fiscal year ended June 30, 1905, 
making, with the interest guaranteed, 5 per cent for the year. 

Pension feature. 



Cash balance, June 30, 1904 $222,126.35 

To which add receipts for the year : 

Contributed by the Baltimore and Ohio Railroad 

Company $82,550.00 

Interest on securities and monthly balances 12, 574. 51 

Miscellaneous 5. 10 

95, 129. 61 

317, 255. 96 

DISBURSEMENTS. 

For pensions 73, 322. 81 

For expenses of operation , 26.15 

For Baltimore and Ohio Pittsburg and Lake Erie Sys- 
tem bonds 14, 700. 00 



88,048.96 
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Add outstanding orders on treasurer, June 

30, 1904 $5,798.09 

$5, 724. 68 

93, 773. 64 
Deduct outstanding orders on treasurer, June 30, 1905. . 6, 412. 09 

$87,361.55 

Casb balance, June 30, 1905 229,894.41 

ASSETS. 

Cash in hands of treasurer 229,894.41 

Stocks and bonds in hands of treasurer 96, 967. 20 

326,861.61 

IJABILITIES. 

Outstanding orders on treasurer 6,412.09 

Due savings feature for printing 4. 75 

Surplus, June 30, 1905 320,444.77 

326,861.61 

Tqtal number employees pensioned since October 1, 1884 858 

Number deceased since October 1, 1884 480 

Returned to work — pension suspended for present 1 

481 

Number pensioners on roll June 30, 1905 377 

Very respectfully, 

Oscar G. Murray, Chairman. 



Tuesday, May 8, 1906. 
The committee resumed the consideration of the act H. R. 239. 

STATEMENT OF ME. I. N. EEDFEEN. 

Senator Cullom. Proceed at once to tell us what you know about 
this subject and what you want to say. 

Mr. Redfern. I am superintendent of the relief department of the 
Chicago, Burlington and Quincy Railroad Company, Chicago, 111. 

Mr. Chairman, the question was raised yesterday by Senator Elkins 
as to the amount of money the railroad companies contributed toward 
these relief funds, and, if I recall, when Mr. Fuller had the matter up 
before the House Committee on the Judiciary, Mr. Puller claimed 
that the railroads contributed 20 per cent and the employees 80 per 
cent to the funds. I would like to try to straighten out an erroneous 
impression that seems to exist as to what constitutes the fund. 

Generally speaking, the money in relief funds of these railroads is 
entirely composed of contributions from the men. The various relief 
departments have been operating now for about twenty -five years, 
and the various railroad companies have irrevocably paid in some 
$700,000 to make up deficiencies because there was no money in the 
fund to meet benefits as they became due; so that the amount con- 
tributed by the companies to the fund itself, as against the total amount 
in the fund during that time, of $37,000,000 or $38,000,000, seems 
infinitesimal. The important question is, What does it cost to man- 
age the department ana to administer the funds ? The companies under- 
take to pay all managing expenses, to carry on thai* ectora ^o^^ wfc> 
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of their own moneys. So that the men do not contribute anything 
toward the expense of management. 

We have had in the last few months considerable information in 
regard to the expense of management by the various insurance com- 
panies. The larger companies run all the way from 20 to 25 per cent 
for expenses; that is, of the premiums paid. If we pay a dollar for 
life insurance we pay 20 to 25 cents for expense of management and 
have 75 cents for insurance proper. When we come to other forms 
of insurance we find that expenses of management are much higher. 
Generally speaking, the employees on railroads insure themselves in 
accident insurance companies. In the West, particularly, the Conti- 
nental Casualty Company and the Pacific Mutual Company do a very 
large business. So it is fair to take those two companies as typical of 
other companies. 

The figures I will give you are from the Pocket Register of Acci- 
dent Insurance Companies for the year 1905, issued by the Spectator 
Company, 135 William street, New York, which company publishes a 
lot of insurance books containing information which is accepted by 
everybody as being correct, that information being made up_from the 
sworn statements of the various insurance commissioners of the States. 
The Continental Casualty Company reported in the year 1904 receipts 
for accident premiums, $1,800,000; paid accident claims, $867,000; 
expenses of management, $1,002,000. In other words, it cost them to 
operate 60 per cent of what they received. The very best accident 
insurance companies have reported for the last ten years that their 
expenses of management are 50 per cent of their premiums. That 
means, of course, that when a man pays a dollar for accident insurance, 
50 cents goes for the expense of management. 

These relief departments are for protection — for insuring men both 
against sickness and death from sickness, as well as against accident 
and death from accident. The sickness feature, so far as concerns 
expenses of management, is a more serious proposition for railroads 
than the accident feature, and it is not to be supposed that the rail- 
roads could manage this business any cheaper, carrying on the two 
features, than could accident insurance companies carry on one fea- 
ture, if it were not for the larger organization of railroad companies. 
We say on the Burlington road that we are paying $75,000 a year 
toward the relief department. That represents salaries of officials, 
clerks, and medical examiners. It does not include rent, transporta- 
tion, mail, express, or amounts contributed for the assistance of all 
the men on the line in helping the men to write their applications, re- 
porting them when they are disabled, and so on. Our contributions 
amount to about $500,000; that is, the employees are contributing that 
amount. We say that if it were not for the facilities afforded by the 
company the men would have to pay larger rates than they now have 
to pay; in other words, that in facilities we furnish dollar for dollar 
whatever the men would have to contribute. So they are to-day get- 
ting their insurance at half rates. 

If I recollect correctly, Mr. Fuller said before the House Commit- 
tee on the Judiciary, that the rate of insurance was very high. It is 
not high, Mr. Chairman; it can not be high. On our roads tne rate is 
$12 per thousand per year, with the guaranty of the railroad that on 
death the money will be paid. That is cheaper insurance than the 
men can get anywhere. It is obvious that it must be cheap, because 
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every dollar that the man pays in comes back to him or to his family or 
to his fellows in the way of benefits. Not one cent goes for expenses 
of any kind, and never has been paid for expenses. 

The fact that it is cheap is shown by this— and this will be an argu- 
ment against the statement made that the men are not satisfied and do 
not want it: The minimum death benefit in our department is $300. 
That is the lowest amount a man can take. From that amount the 
men can insure up to $6;000. If the men did not want this insurance, 
if they took it under compulsion, they would only take the lowest 
amount, $300, with 50 cents a day for disability. But what are the 
facts ? Our average death benefit was $823 for all the employees. 
The average for officers, clerks, station agents, etc., was $618. The 
average of those engaged in train work, which is generally called 
hazardous work, was $1,309. This shows that these men want insur- 
ance. 

Our engineers, for instance, carry death benefits of $1,615. If they 
did not want to have the relief department they would only take $300. 
Our firemen's average is $1,170; conductors, $1,300; brakemen, $1,200; 
switchmen, $1,250. Why do these men carry this insurance? It is 
because they realize that they are engaged in a hazardous occupation, 
and they want to protect themselves and their families. 

I have time and again had men come to me and say to me, "Mr. 
Redfern, I want $3,000," $4,000, $5,000 of insurance, as the case might 
be, "and the reason I want it is this: I am engaged in a hazardous 
business; something may happen to me, and if I am killed I don't want 
my family to be put in the position of being delayed by having to go 
to law. I want to carry as much protection as I can in this relief 
department, so that if anything happens my family will get the money 
and there will be no lawsuit, no delay." 

And yet they say these men do not want it. The proposition is so 
simple that, from our standpoint, it is hard to answer. You can not 
disprove a negative. I say Mr, Fuller is mistaken when he says that 
the employees of the railroads do not want these relief departments. 
1 speak of my own knowledge as to the Burlington road, and I feel 
equally certain I am speaking correctly when I speak of other roads. 
On our road I have had men tell me since this matter was up before 
the House committee that they were satisfied with the relief depart- 
ment as it stands; that they did not want any change; that they real- 
ized that the company must get something out of it; that the company 
could not continue doing this business unless they got something back. 

The only possible pecuniary benefit to the railroad in the operation 
of the relief department is not if a man dies of sickness or is disabled 
from sickness, and not if a man is injured or is killed or put off duty 
by what we call purely accident. It resolves itself down to the one 
little question, in case the man is injured or killed when there is a lia- 
bility on the part of the company, then and in that one case — and of 
course it is hard to tell how many of these cases there are — the man 
elects whether to accept benefits or to bring suit against the railroad 
company. 

I have learned in the last few da} r s that there are many letters sent 
to this committee urging the passage of this bill. If I had had time 
to do so, I could have had an avalanche of letters sent in here to the 
committee urging you to leave things alone. 

The Chairman. You mean letters from the mew\ 
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Mr. Redfern. Yes, sir. 

Mr. Fuller. How would you have proceeded to get them? 

Mr. Redfern. I would have got them despite the fact that under 
the rules of the orders which I understand you represent, if the men 
oppose in any way the passage of legislation thev shall be expelled 
from the order. A year ago, sir, in Missouri, tne same legislation 
was proposed. Certain matters prevented me going before the legis- 
lature; 1 had to be elsewhere. 

Mr. Fuller. But you did not tell us how you would proceed to get 
these letters. 

Mr. Redfern, Mr. Chairman, 1 will be ready to answer questions 
when I get through with my statement. 

Senator Kean. Mr. Redfern has only a few minutes. Mr. Fuller 
had better wait until he finishes. 

Mr. Fuller. I will give him part of my time to enable him to 
answer. 

Mr. Redfern. That same issue was raised in Missouri and was 
raised in Iowa. Our law department went before the committee and 
talked to different men, and they said u Your men want this thing to 
go through and we will put it through." A lot of our engineers, fire- 
men, conductors, and brakemen then went down there to try to have 
it stopped. One State senator said to an engineer on our road, " You 
don't want this thing?" He replied, "No; we realize that if this is 
enacted and is held constitutional the railroads will not be able to con- 
tinue to support the relief departments, and the result would be that it 
will do away with our insurance; we prefer the relief department as it 
is, with the release clause in." It would be only human for the men to 
say they would be glad to have the release clause knocked out. We 
would like Congress to pass a law increasing our income 50 or a 100 per 
cent, but there would be no justice in it, and there is none in this. 

These men who went down to Missouri did not know that the brother- 
hoods were officially back of the bill, and some of them were after- 
wards disciplined for that. One engineer told me he was going to be 
disciplined. I said, "What for?" He said, "Because I opposed 
that bill." I said, "You are a man. Haven't you a right to do what 
you want to do? Our men have the right to go before legislatures 
and ask the passage of measures they are interested in, and they are 
not discharged; I will guarantee that on our road a man can say any- 
thing he wants to against the relief department, and that man's job 
will be just the same to him afterwards as it was before." 

I do not know anything about what the ideas of the officers are, who 
are at the head of some of the brotherhoods, but I say that the rank 
and file are satisfied with the relief department on our road. Last 
week I got back from a 4,500-mile trip on our lines, not for the pur- 
pose of discussing this measure with the men, because I did not know 
it was coming up at all. 1 rode on the engines, talked with the con- 
ductors, brakemen, and switchmen. I have got too much confidence 
in human nature to believe that those men said they were satisfied, as 
they did say, with the relief department, when they were trying at the 
same time to defeat it. 1 do not believe they were lying. I believe 
they were telling the truth. 

Seventy-five per cent of our men are over forty years of age. The 
question is, What is going to become of those men in regard to insur- 
ance if such legislation as is proposed shall be enacted and shall be 
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decided to be constitutional? It may not be absolutely proper to state 
my belief, but I believe 1 am right in saying for our road that we will 
not continue to do what we are doing for the relief department if the 
company gets no benefit from it whatever. We have $21,000,000 
insurance on our employees. On all the railroads operating relief 
departments there is $128,000,000 to $130,000,000 of insurance. 
Wnere are those men going to get insurance if the relief departments 
should be discontinued? As 1 say, 75 per cent of them are over forty 
years of age. Many of them, by reason of their physical condition, 
can not now get insurance. Yet Mr. Fuller comes on here and says 
these men don't want it. If they do not why should they carry it? 

While I was at lunch yesterday, after leaving this committee room — 
1 state this by way of illustration — I got a telegram from my office. I 
am somewhat inclined to think Senator Cullom knows the gentleman 
referred to in this telegram — Mr. C. V. Carpenter, of Towners 
Grove, 111.: 

C. V. Carpenter died this morning at Cottage Hospital, Peoria. 

Last week I saw poor Carpenter, who was chief clerk in our general 
manager's office, and no doubt many of those who have had the pleas- 
ure of riding on our road have become familiar with his signature to 
their passes. Mr. Carpenter had $6,000 insurance. He leaves a widow 
and three boys, the oldest 12 years of age. He was a good sort of 
fellow, and I don't believe he has much ahead. Why did he carry 
that $6,000? To protect his family. Why did he take that insurance 
in the relief department instead of going to outside insurance compa- 
nies? Because he wanted to divide the payments with the rest of us. 

Yet these men say that the men I represent on our road and the 
men on the other roads do not want that insurance. 1 tell you they 
do not know what they are talking about. I do not know their rea- 
sons for taking this position, but I do say that the men employed on 
the Burlington road, and, I believe, on the other roads, want their 
relief departments left alone. 

If this oill should be enacted, and if the Supreme Court should declare 
it to be constitutional, you have every reason to believe that this 
$125,000,000 to $130,000,000 of insurance is going to be wiped out; 
that a large number of men will not be able to get insurance elsewhere. 
What is going to become of their families when anything happens to 
them? Who is benefited by it? 1 can not answer it, and leave it to 
you. 

Mr. Fuller. I would like, Mr. Chairman, to ask Mr. Redfern two 
or three questions. 

The Chairman. You will have a certain time yourself. Are you 
willing to take it out of your time? 

Mr. Fuller. I said I would give him part of my time, if the com- 
mittee saw fit. I should like to ask Mr. Redfern if, in his opinion, 
the expense of the increased liability under this bill would not even- 
tually be absorbed or paid by the public. 

Mr. Redfern. I am privileged to answer the question, Mr. Chair- 
man, I presume. That is a question that Mr. Fuller asked of many 
gentlemen. It is one that he, as well as anybody else, is just as com- 

Setent to answer as I am. It is a question of individual judgment. I 
o not think it has any bearing on the question. Moreover, in the 
department of the railroad with which I am connected I ^mTLoMk\ss£a»x 
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with the cost of operating the railroad or what is done with the revenue. 
I have no opinion on the subject. I do not desire to evade the question, 
but 1 just can not answer the question. 

Mr. Fuller. I thought you, being superintendent of the relief 
department, might have an opinion. If you have none, of course I do 
not expect you to answer. What percentage of the actual cash that is 
turned into your relief fund on the Chicago. Burlington and Quincy is 
turned in by the employees? I mean outside of operation. 

Mr. Redfern. I have said, Mr. Chairman, that practically the whole 
fund consists of the contributions of employees. On our road the 
railroad has only paid into the fund $42,000 in all the seventeen years 
we have been running, but that has paid the expenses of management, 
which amounted to the same as the men contributed. 

Mr. Fuller. Did I understand }^ou to say that your railroad required 
the men who are members of the relief association, when they drew 
benefits out of the fund, to sign a contract releasing the company from 
liabilities for in j u r ies ? 

Mr. Redfern. I did not say that. 

Mr. Fuller. Do you do that? 

Mr. Redfern. To make the matter perfectly clear, I will answer 
that by just reading the clause, No. 64, in our regulations which per- 
tains to that: 

In case of injury to a member he may elect to accept benefits in pursuance of these 
regulations or to prosecute such claims as he may have at all against the company. 

Mr. Fuller. What is the effect of that? You are superintendent 
of the relief department. Is not the effect that he is required to sign 
a release if he wants to draw those benefits? 

Mr. Redfern. He does not sign a release. He accepts the benefit 
and that acts automatically as a release. 

Mr. Fuller. Does your company operate this relief department 
principally for the benefit of the employees or for its own benefit? 

Mr. Redfern. It is mutual. 

Mr. Fuller. You think it profits the company because it only gets 
just as much benefit as the employees? 

Mr. Redfern. I believe both participate about equally in the matter. 

Mr. Fuller. You think that the object of the company in running 
it is accomplished because it thinks that they are both equally benefited 
by it? 

Mr. Redfern. I do. 

Mr. Fuller. Are you acquainted with the opinions of the engi- 
neers, firemen, conductors, and trainmen belonging to the brotherhoods 
represented here? 

Mr. Redfern. 1 can't say that I am, in detail. In a general way, 
in times past, I have known something of their opinions. 

Mr. Fuller. Does the Chicago, Burlington and Quincy Relief 
operate in the State of Iowa at the present time? 

Mr. Redfern. It does. 

Mr. Fuller. Has not the State of Iowa a law which is in substance 
the same as section 3 of this bill? 

Mr. Redfern. It has; but the law was declared unconstitutional 
by the district court of Iowa. 

Mr. Fuller. Lately? 

Mr. Bedfekn. Two years ago. 
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Mr. Fuller. I did not know that. I should be glad to have you 
put that decision in the record. 

Mr. Redfern. It is not reported. It was a district court case, and 
cases in the lower courts are not reported. 

Senator Foster. I would like to ask Mr. Redfern a question for 
some information. What is the title of the case in which the Iowa 
law was declared unconstitutional? Do you remember? 

Mr. Redfern. McGuire v. The Chicago, Burlington and Quincy 
Railroad Company. It is not reported, because, as 1 said, it came up 
in a district court, where it was argued on demurrer, and the court took 
the case under advisement and held the law unconstitutional. 

Senator Foster. Did the court give a written opinion? 

Mr. Redfern. No, sir. 

STATEMENT OF ME. H. E. FULLER. 

The Chairman. What organizations do you represent? 

Mr. Fuller. Mr. Chairman, I represent the Brotherhood of Loco- 
motive Engineers, Brotherhood of Locomotive Firemen, the Order of 
Railway Conductors, and the Brotherhood of Railroad Trainmen. 

The Chairman. Proceed. 

Mr. Fuller. Mr. Chairman, I wish to first refer to the argument 
of Mr. Warfield, who represented the Louisville and Nashville Rail- 
road Company, against this bill. Mr. Warfield treated me courteously 
when before this committee, and in making reply to his argument I 
do not wish to be understood as reflecting upon him personally. 
Therefore I hope that when I speak of him or his argument it will be 
considered as applying to his client rather than to himself, and I 
might say it will better serve my purpose to direct my argument 
toward his client. It is my understanding that the Louisville and 
Nashville Railroad Company is organizing a campaign against this 
bill. I have here an argument of some thirteen pages, which was 
prepared by Mr. Warfield and is being sent by that company to Sena- 
tors and Members of Congress, and in order that this railroad may be 
properly understood 1 would ask the committee if it will please print 
this argument of Mr. Warfield's in the hearings. 

Senator Kean. I have not been fortunate enough yet to get one. 

Mr. Fuller. It was fortunate for me that I was able to get one. 

Senator Kean. I say I am unfortunate enough not to have one. 

Mr. Fuller. I would like to ask the committee to include that in 
the hearings. I would like to have that done. 

(Argument referred to will be found at the end of this statement.) 

The animus felt by that corporation toward the men I represent is 
emphasized in several paragraphs. On page 10 he says: 

" This is a railroad labor organization measure." 

I judge by this that he hoped to strike the sympathetic chord of 
those railroad officers and legislators who, like his client, are preju- 
diced against labor organizations. On page 11 he says: 

While the company I represent has no present interest in the inhibitions declared 
by the third section of the act, it seems to me that the legislation therein proposed 
is extremely vicious. It nullifies the right of contract. 

On page 1 he says all of the bill is inherently vicious. On pages 12 
and 13 he says: 

I earnestly urge that those whom this argument may reach. ml\<ta ^\X^\s^&srk&> 
reasonably and properly lies to see that this matter \a pxe^i\^SxA\aNxv»\N^A» 
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their United States Senators, in the hope that tha # t body, in the exercise of a wise 
judgment, may defeat said bill. 

I will be glad to do anything I can at any time to aid this object. 

Now, we find that the Louisville and Nashville Railroad Company is 
not affected by section 3, but it is willing to do anything it can to aid in 
its defeat. Is it possible that it, like Mr. Harris's road, contemplates 
the organization of one of these relief associations for the purpose of 
mulcting its employees? 

But this is not tfie first time we have had to contend with the Louis- 
ville and Nashville Railroad Company in our efforts to secure just 
and reasonable legislation. It has not been forgotten that that road 
organized a campaign for the purpose of defeating the passage of the 
national safety-appliance law, and it was well known that it spent 
many thousands of dollars to that end. And after the law was passed 
they treated it with utter contempt by failing for two years to equip 
even one car with automatic brakes or couplers and the third year 
they only equipped 54 cars. In this connection I wish to quote from 
the testimony of the secretary of the Interstate Commerce Commission, 
on page 40 of the hearings before the House Committee on Interstate 
and Foreign Commerce, on May 27, 1902, on the bill to amend the 
safety-appliance law: 

Mr. Moselby. * * * Now, I was not present to hear Mr. Hines, of the Louis- 
ville and Nashville, yesterday, being called to the other end of the Capitol as he 
began his statement. But Mr. Hines has written a letter to the Senate committee 
in relation to this subject, in which he suggests that the railroads can be depended 
upon to adopt from time to time such improvements as will substantially promote 
the efficiency and economy of their service, and he now respectfully urges that the 
present law ought not to be amended. 

In 1893, when this law was passed, the Louisville and Nashville Railroad was 
required by it in five years to equip their cars. The first year went by and not one 
was equipped. They did not put on either a coupler or a brake. They had 16,577 
freight cars. The next year went by and they did not put on one in the entire year, 
but their trainmen continued to : be killed and injured. The injuries were very 
numerous. The next year (1895) went by and they equipped only 54. The next 
year they put on 756 train brakes and 1,206 couplers; and when they came to the 
Commission in 1897 for more time they only had 1,055 <jars equipped with air and 
1,855 that were equipped with automatic couplers out of 17,662. 

But, notwithstanding all the secretary of the Commission has here 
said, in a letter of May 2, 1902, to this committee, and which appears 
on page 76 of Senate Document No. 1930, Fifty-seventh Congress, first 
session, Mr. Brent Arnold, general freight agent and superintendent 
of the Louisville and Nashville Railroad, said: 

The present law * * * has been complied with in good faith. 

Senator Cullom. That does not seem to pertain to this bill. I wish 
you would discuss the bill. 

Mr. Fuller. I wanted to show their general attitude of hostility. 

The Chairman. We want to hear you on the bill. 

Mr. Fuiler. I will come to that. 

Now, why has this company been so persistent? If we are to take 
Mr. Warfield's answer, it was all for the benefit of the public. I asked 
that gentleman if the expense of the increased liability brought about 
by this legislation would not be paid by the public, and he said he 
believed the public paid it all. So we have from this road, as well as 
from practically all the other roads whose representatives have appeared 
before both this committee and the House committee, the admission 
that the public would bear the expose. ISow^ let us see whether or 
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not the Louisville and Nashville Railroad is sincere in its solicitude for 
the public. 

At a hearing 1 before the Interstate Commerce Commission held on 
December 6, 1897, Mr. Milton H. Smith, president of the Louisville 
and Nashville Railroad Company, made this statement: 

Commissioner Prouty. Now, let us get back to our question. That is the founda- 
tion of it all. Here are these two points connected by your line of railroad and con- 
nected by no other line. You say that the Government ought to leave you and t\\e 
shipper who resides in those places free to contract. Now, that shipper is obliged 
to pay you whatever you charge. 

Mr. Smith. No. 

Commissioner Prouty. What could he do? 

Mr. Smith. He could walk; he can do as he did before he had the railroad, as 
thousands now do who have not railroads. (S. Doc. No. 259, 55th Cong., 2d sess., 
p. 16.) 

You have heard considerable about the great benevolence of a few 
railroad companies who operate relief departments for the benefit of 
their employees. I think we have, in statements already presented to 
this committee and in the hearing's before the House committee, suf- 
ficiently shown the unjust methods whereby the employees are taken 
advantage of through these departments, and I do not now wish to 
take up the time of the committee in reiteration. It is sufficient to 
say that these departments are organized and maintained for the pur- 
pose of alienating the interest of the employees from their labor 
organizations and to release the fcompanies from legal liability for 
their negligence. That the latter has been acccanplishfidjsproven by 
the testimony of John K. Cowen, president of the Balumore and 
Ohio Railroad, before the Industrial Commission, when he said the 
Baltimore and Ohio relief department had practically done away with 
damage suits, and I might add that it has done away with them at the 
expense of the employees. 

On page 3 of the Seventeenth Annual Report of the Baltimore and 
Ohio Relief Department, covering the fiscal year ending June 30, 
1905, 1 find that the amount paid into the relief feature by the 
employees was $814,945.47, while the company paid in only $6,550. 
But the argument is presented here that the railroad company, in 
addition to contributing to the relief fund, pays the operating expenses. 
Now, on the same page it will be found that all the company contrib- 
uted for the operating expenses for that year was $10,000. So we 
find that out of the total contributed, which is, in round numbers, 
$831,000, $815,000 was paid by the employees. But, notwithstanding 
this, it has been said here that these associations were run for the 
benefit of the employees. 

On page 11 of tne Louisville and Nashville brief this system is justi- 
fied in the following language: 

The law has always looked with great favor upon compromise settlements, the doc- 
trine being interest reipublicse ut sit finis litium. So also it is written in the oldest 
book of the law: " Agree with thine adversary quickly, whiles thou art in the way 
with him." (St. Matthew, v: 25.) This wholesome doctrine the bill proposes to 
sweep away. 

This would have been enough to have caused the stone to roll away 
from the tomb of the one who uttered those words. But it has been 
well said that the devil himself will quote Scripture when it serves his 
purpose. 

l c o— 06 23 
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Mr. Chairman, if this question is to be based upon moral law, then 
we would prefer to rest it on the very next verse of the same chapter 
from which Mr. Warfield quoted: 

Verily I say unto thee, Thou shalt by no means come out thence till thou hast 
paid the uttermost farthing. 

Or on St. Matthew xxii, 21st verse: 

# Render therefore unto Caesar the things which are Caesar's. 

Or on that oldest of laws which was inscribed upon the tables of 
stone: 

Thou shalt not steal. 

And the most remarkable thing about these relief departments is 
that they are to-day being operated in direct contravention of a law 
of Congress which was passed at our request, and for the very pur- 
pose of meeting this situation. Section 10 of the arbitration law of 
June 1, 1898, wnich applies to these common carriers, reads: 

That any employer subject to the provisions of this act and any officer, agent, or 
receiver of such employer * * * who shall require any employee or any person 
seeking employment, as a condition of such employment, to enter into a contract 
whereby such employee or applicant for employment shall agree to contribute to any 
fund for charitable, social, or beneficial purposes; to release such employer from 
legal liability for any personal injury by reason of any benefit received from such 
fund beyond the proportion of the benefit arising from the employer's contribution 
to such fund; * * * is hereby declared to be guilty of a misdemeanor, and, upon 
conviction thereof in any court of the United States of competent jurisdiction in the 
district in which such offense was committed, shall be punished for each offense by 
a fine of not less than one hundred dollars and not more than one thousand dollars. 

All section 3 of this bill proposes to do is to hold them civilly liable 
for what they are already liable in a criminal way. 

Mr. Warfield said that the compensation of railroad employees is 
fixed with a view to indemnifying the employee for the hazards he 
assumes, including the risk of injury from the negligence of his fellow- 
servant, and that if the bill under consideration should become a law 
the wages of railroad employees thereby affected should be decreased 
in such proportion as would enable railroad companies to indemnify 
themselves against the increased liability to employees. He followed 
this by saying that an engineer upon a railroad could easily earn $150 
a month. In answer to this it will be interesting to make a compari- 
son of the average compensation of the railroad employees of the 
United States, as published by the Interstate Commerce Commission in 
the Statistics of Railways in the United States for the year ending June 
30, 1904, and the average compensation of other trades in the United 
States, as published in Bulletin No. 59 of the Bureau of Labor, during 
the same period: 

The average daily compensation for railroad employees is as follows: 



Enginemen $4. 10 

Conductors 3. 50 

Firemen 2.35 



Other trainmen $2. 27 

Section foremen 1. 78 

Other trackmen 1. 33 



The average number of hours per day for the above-named railroad 
employees is about ten. 

The men in the various building trades work only eight hours per 
day, but at the rate per hour received in 1904, if they worked ten 
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r day, as do railroad employees, their daily wages would, 
fractions, be as follows: 

Gravel and tar roofers $3. 20 

Slate and tile roofers 4. 16 

Tin roofers 3. 44 

Steam fitters 4.64 

Stone masons 4. 68 

Stone setters >. 5. 18 

I Structural iron workers 4. 28 

i shows that men employed in eight of the different building 

receive greater compensation than does a locomotive engineer — 

of them over a dollar more per day. If, as stated by Mr. War- 

an engineer can earn $150 per month, according to these figures 

3uld have to work thirty-six and one-half days to do so. 

ese figures show, too, that men employed in eleven of these trades 

ve more than a conductor, and I do not believe the opponents of 

legislation would say that the responsibility of these employments 

arly as great as that of either a conductor or an engineer. 

ley also show that a hod carrier gets 51 cents more per day than 

i a locomotive fireman and 59 cents more per day than does a brake- 

. or other train man. And they show that a section foreman, who 

^..vies the great responsibility of Keeping in condition miles of track, 

gets the same wages as a common laborer in the building trades, and 

that the ordinary section hand on a railroad gets 43 cents less per day 

than does the common laborer in the building trades. 

I do not think these figures indicate that a railroad employee's wages 
are fixed with a view to indemnifying him for the hazards of the 
employment. 

Mr. Warfield says that the employee knows more about defects than 
does the master. I ask what opportunity has an engineer or train 
man, who is speeding along over tne road, to look for defects in the 
track or bridges; or how could they guard against the negligence of 
men upon other trains ? 

He says juries can not measure negligence. He might well have 
said that they could not measure it to suit the railroad companies. It 
is a fact that the United States courts now measure the degrees of 
negligence in admiralty cases. But. they say it is the judge who meas- 
ures it in those cases. It may be that the judge would measure it 
more favorably to the railroad than would the jury, but it is a function 
of the jury, arid we want it to be permitted to exercise it. The rail- 
roads would prefer that in these damage suits the judges, rather than 
the juries, would pass upon questions of fact. In this connection I 
wish to quote from a speech made by Hon. James Kennedy, as chair- 
man of the Republican circuit court convention, held at Steubenville, 
Ohio, in the year 1900. This convention was called for the purpose of 
nominating a candidate for circuit judge. Mr. Kennedy is at present 
representing the old McKinley district (the Eighteenth Ohio district) 
in the National House of Representatives, and this is what he said on 
that occasion: 

I can not refrain, upon this occasion, from calling to your attention a revolu- 
tionary tendency upon the part of the American courts, which I fear is fraught with 
more or less of danger to the dearest interests of the people. I allude to the ten- 
dency so clear and manifest, in some of the States, on the part of the judiciary to 
encroach upon the proper and constitutional functions oi \&& \\xrs . 
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This tendency is most marked in the State of Pennsylvania, and in certain other 
States where the courts exercise almost absolute control over the action of the juries, 
and where by a system of legal fiction the judges have encroached upon the province 
of the jury by directing verdicts, and by gravely deciding that certain questions of 
fact are not questions of fact at all, but questions of law. This has progressed to 
such an extent in our sister State that I doubt if in the last twenty years a jury has 
sat and has really determined the issues between the parties in certain classes of 
cases, but they have rather sat and deliberated and considered, not what they ought 
to find and determine, but what the court will permit then to find and determine. 

So high-handed has been the usurpation of power on the Dart of the courts of that 
State in a certain class of cases that a law writer of distinction in his book has cau- 
tioned the student not to be misled and give too great weight to the decisions of the 
supreme court of Pennsylvania in negligence cases, using this language, " for it must 
be conceded that a great railroad company in this State controls the decisions of this 
court with the same regularity and precision with which it controls its trains upon 
its tracks." Thus, in that great commonwealth, by directing verdicts the independ- 
ence of the jury is destroyed. The provisions of the constitution guaranteeing trials 
by jury is nullified. I take it to be self-evident that that constitutional right stands 
upon so high and incontestable a ground that it ought not to be encroached upon by 
judge and courts. * * * 

In view of the fact that such revolutionary legal heresy is entertained by a judge 
now upon the bench in Ohio, it becomes important that we, in making nominations 
for these high offices, should strive to choose men who will not seek to be both judge 
and jury. 

In my testimony before the House committee I quoted several laws 
and decisions in support of section two which in some degree soften 
the doctrine of contributory negligence. Since that time the Ohio 
legislature passed a safety-appliance law, which contains the following: 

That any employee of any such common carrier who may be killed or injured by 
any locomotive, tender, car, similar vehicle, or train in use contrary to the provisions 
of this act shall not de deemed thereby to have assumed the risk thereby occasioned, 
although continuing- in the employment of such carrier after the unlawful use of such 
locomotive, tender, car, similar vehicle, or train had been brought to his knowledge, 
nor shall such employee be held to have contributed to his injury in any case where 
the carrier shall have violated any provision of this act when such violation con- 
tributed to the death or injury of such employee. 

The doctrine of contributory negligence, so far as that act is con- 
cerned, is swept entirely away. 

I have here a letter from the secretary of the national convention 
of railway commissioners, which was recently held in this city, show- 
ing that that body indorsed this provision of the Ohio law and also 
adopted a resolution that efforts be made to secure the passage of such 
a law in other States. That letter reads: 

National Convention of Railway Commissioners, 

Office of the Secretary, 
Washington, D. C, April IS, 1906, 
Mr. H. R. Fuller, 

206 Delaware avenue, Washington, D. C. 
Dear Sir: In answer to your inquiry of this date I beg to say that it is true that 
the national convention of railway commissioners at its recent meeting in this city, 
on Wednesday, April 4, 1906, indorsed the law recently enacted in the State of Ohio, 
known as House bill No. 242, namely, "An act to promote the safety of employees 
and travelers upon railroads by compelling common carriers by railroad in the State 
of Ohio," etc., section 7 of which Jaw is as follows: 

"Sec. 7. That any employ ee.of any such common carrier who may be killed or 
injured by any locomotive, tender, car, similar vehicle, or train, in use contrary to 
the provisions of this act shall not be deemed thereby to have assumed the risk 
thereby occasioned, although continuing in the employment of such carrier after the 
unlawful use of such locomotive, tender, car, similar vehicle, or train had been 
brought to his knowledge, nor shall such employee be held to have contributed to 
his injury in any case where the carrier shall have violated any provision of this act 
when such violation contributed to the death or injury of such employ ee." 
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The convention also adopted a recommendation that an effort be made to secure 
the passage of this law by the legislature of every State represented in the convention. 
Very respectfully, 

Edw. A. Moseley, 
Secretary National Association. 

Much has been said here in criticism of this bill because it nullifies 
these relief contracts above the amount actually paid to the employee 
by the compan}^. As an answer to this I wish to quote from a decision 
of the United States Supreme Court in the case of the Utah eight-hour 
law: 

The legislature has also recognized the fact, which the experience of legislators in 
many States has corroborated, that the proprietors of these establishments and their 
operatives do not stand upon an equality, and that their interests are, to a certain 
extent, conflicting. The former naturally desire to obtain as much labor as possible 
from their employees, while the latter are often induced by the fear of discharge to 
conform to regulations which their judgment, fairly exercised, would pronounce to 
be detrimental to their health or strength. In other words, the proprietors lay 
down the rules, and the laborers are practically constrained to obey them. In sucn 
cases self-interest is often an unsafe guide, and the legislature may properly interpose 
its authority. 

It may not be improper to suggest in this connection that although the prosecution 
in this case was against the employer of labor, who apparently, under the statute, is 
the only one liable, his defense is not so much that his right to contract has been 
infringed upon, but that the act works a peculiar hardship to his employees, whose 
right to labor as long as they please is alleged to be thereby violated. The argu- 
ment would certainly come with better grace and greater cogency from the latter 
class. But the fact that both parties are of full age, and competent to contract, does 
not necessarily deprive the State of the power to interfere, where the parties do not 
stand upon an equality, or where the public health demands that one party to the 
contract shall be protected against himself. The State still retains an interest in his 
welfare, however reckless he may be. The whole is no greater than the sum of all 
the parts, and when the individual health, safety, and welfare are sacrificed or neg- 
lected, the State must suffer. (Holden v. Hardy, sheriff, 18 Supreme Court Reporter, 
p. 383. ) 

Several years ago the Southern Pacific Company tried to foist one 
of these relief associations upon their employees. The employees 
acted as a unit in the matter and protested, and Mr. Huntington, 
president of the road, withdrew his plan. This is good evidence that 
where such a proposition is put to the men when they can act in com- 
bination they do not want it. 

It was said here by Mr. Bunn that none of the State liability laws 
relating to railroads extended beyond that class of employees who 
were actually engaged in the hazardous part of the operation of the 
road. An examination of Appendix J will show that the following 
States have laws which are not so limited: Arkansas, section 624$; 
Florida, section 3; Georgia, section 2321; Kansas, section 5858; Mis- 
sissippi, section 193; Missouri, sections 2874, 2875; North Dakota, 
section 1; South Carolina, section 15. 

Mr. Chairman, I am at your service. 

Senator Cullom. Let me ask you a question. Somebody told me 
that you wanted to amend this bill before us now. 

Mr. Fuller. The amendments are before the committee. 

Senator Cullom. You have presented them? 

Mr. Fuller. Yes, sir; I have presented them. 

Senator Cullom. What objections have you to the Massachusetts 
law? 

Mr. Fuller. We do not think the Massachusetts law goes far 
enough. 
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Senator Kean. Let me ask you another question: Do you not think 
that if the Massachusetts law were on the united States statute books 
it would help you very much in every other State, as a beginning? 

Mr. Fuller. I want to sa} r this in answer: Congress, in dealing 
with this question, because of the dual jurisdiction, will have to be 
cautious in order to preserve to those employees in States having this 
kind of legislation their rights. To make it plain, the Supreme Court 
of the United States has held that a State legislature can make legis- 
lation which affects even interstate commerce, and can be enforced, so 
long as Congress has not legislated upon that subject. But as soon as 
Congress legislates upon that subject the State law must give way to 
the act of Congress. Now, Congress has not legislated upon this sub- 

{'ect. There are numerous State laws by reason of which the employees 
lave much greater protection than the}' have under the Massachusetts 
law. As I nave said, even if a Federal question be involved, in case 
of accident where the case comes under the law of that State, the 
plaintiff could recover according to that law. But just so sure as 
Congress passes a law which is not so strong, from the standpoint of 
the employees, as the law of the State in which the employee is 
injured, if he is injured in interstate commerce, the railroad company 
can raise the Federal question, and the Federal law is bound to apply. 
We find, then, that where the employee previously had protection 
under the State law it is taken away by act of Congress. 

Senator Cullom. You think you are in better shape to have no act 
of Congress than to have one that is weaker than the State law ? 

Mr. Fuller. I say this: That if Congress can not give us a law 
without taking away from men in the States who have protection under 
such legislation, in my judgment it had better not pass any law. 

Senator Kean. Do you not approve the Massachusetts law? 

Mr. Fuller. 1 say that the Massachusetts law does not go far 
enough, and we do not want it. 

Senator Kean. It seems to have worked very well there. 

Mr. Fuller. We do not think it goes far enough. We think House 
bill 239 is the legislation Congress should pass. We have tried for a 

Sood many years to get it passed. The House has given it; the Presi- 
ent in several of his messages has warmly indorsed the legislation; 
we feel that we are entitled to it. 

Senator Kean. But is not the Massachusetts law legislation of this 
kind? 

Mr. Fuller. Yes, sir. It is legislation of this kind. But here are 
other States in which the men are given more protection than they are 
given under the Massachusetts law. Take, for instance, Colorado, 
Iowa, and several other States. 

Senator Kean. The Iowa law, it seems, was declared unconstitu- 
tional. 

Mr. Fuller. I would like to see the decision. 

Senator Kean. 1 understand you are entirely opposed to the benefit 
associations. 

Mr. Fuller. Absolutely so. 

Senator Kean. You would like them done away with ? 

Mr. Fuller. To my mind they have not one redeeming feature. 

Senator Kean. You would like to have them done away with? 

Mr. Fuller. I mean as they are now operated. If they will do 
away with these release contracts and give insurance to a man cheaper 
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than he can get it somewhere else, as has been said here, all right; but, 
notwithstanding the statements made by Mr. Redfern, I say that these 
men do not want those associations operated in that way. 

The Chairman. Do you mean to say that the men want to get rid of 
these relief associations? 

Mr. Fuller. I mean to say that they want to get rid of these con- 
tracts through which they are being mulcted. 

Senator Kean. Do you want to abolish them altogether? 

Mr. Fuller. 1 will say this: That if you will put into a civil law 
what Congress has already put into a penal law, we will be satisfied 
with these relief associations. 1 contend that the time has passed now 
for Congress to consider the advisability of legislating against these 
contracts, because it has already done that. All we are asking in sec- 
tion 3 of the bill is to make them civilly liable as they are now penally 
liable — that is all. 

The Chairman. Would this law necessarily dissolve all the relief 
associations ? 

Mr. Fuller. I should prefer to allow them to answer that. 

The Chairman. What is your opinion ? What do your clients wish ? 
Do they wish to get rid of these relief associations? " 

Mr. Fuller. I say they wish to get rid of these release contracts; 
and if they were all to be dissolved to-morrow we would get cheaper 
insurance in other places. I also have here another form of release 
which I wish to include. 

The % Chairman. That is sufficient, I take it, unless there are some 
other questions. 



The Pullman Company contract of employment. 

Be it known that I, the undersigned, hereby accept employment by, and enter 
into, or continue from this date in, the service of the Pullman Company upon the 
following express terms, conditions, and agreements, which in consideration of such 
employment and the wages thereof I do hereby make with said the Pullman Com- 
pany, to wit: 

First. So long as I shall remain in said employment and service I will fully com- 
ply with all regulations, rules, and orders of said company or its agents, issued for 
the government of its employees, go wherever I may be required in said service, 
and well, faithfully, and honestly perform all duties assigned to me. 

Second. My wages shall at all times be calculated and paid at the monthly rate 
per day for the number of days I shall have been actually employed, and I may 
quit or resign, or may be suspended or discharged from such employment and serv- 
ice at any time or at any place without previous notice. 

Third. If said company shall suffer any loss or damage of any nature or character 
whatever resulting from the violation of any regulation, rule, or order of said com- 
pany or its agents, or any fault, neglect, dishonesty, or incompetency on my part, or 
in case any commissary supplies are placed in my custody and not returned or paid 
for by me in accordance with the rules of said company, I will immediately upon 
notice thereof make with the proper officer of said company a satisfactory settlement 
of such loss, damage, default, or deficit, or failing so to do, the said company is 
hereby expressly authorized, at any settlement made with me, to deduct from "my 
wages the full amount of each and every such loss, damage, default, or deficit, and to 
appropriate the same to its own use as liquidated damages. The value of commis- 
sary supplies shall be the prices shown on the luncheon check at the time; and it is 
hereby expressly agreed that each and every such loss, damage, default, or deficit 
shall be finally determined by the proper officer of said company and adjusted as 
hereinbefore provided. 

Fourth. I assume all risks of accidents or casualties by railway travel or otherwise, 
incident to such employment and service, and hereby, for myself, my heirs,* execu- 
tors, administrators, or legal representatives, iorevex xeteasfc, fc&o^ttX, wa& $Sssdo»x^ 
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The Pullman Company and its officers and employees from any and all claims for 
liability of any nature or character whatsoever, on account of any personal injury or 
death to me in such employment or service. 

Fifth. I am aware that said The Pullman Company secures the operation of its cars 
upon lines of railroad, and hence my opportunity for employment, by means of con- 
tracts wherein said The Pullman Company agrees to indemnify the corporations or 
persons owning or controlling such lines of railroad against liability on their part to 
the employees of said The Pullman Company in cases provided for in such contracts, 
and I do hereby ratify all such contracts made or to be made by said The Pullman 
Company, and do agree to protect, indemnify, and hold harmless said The Pullman 
Company with respect to any and all sums of money it may be compelled to pay, or 
liability it may be subject to, under any such contract in consequence of any injury 
or death happening to me, and this agreement may be assigned to any such corpora- 
tion or person and used in its defense. 

Sixth. I will obey all rules and regulations made or to be made for the government 
of their own employees by the corporations or persons over whose lines of railroad 
the cars of said The Pullman Company may be operated while I am traveling over 
said lines in the employment or service of said The Pullman Company; and I expressly 
declare that while so traveling I shall not have the rights of a passenger with respect 
to such corporations or persons, which rights I do expressly renounce, and I hereby, 
for myself, my heirs, executors, administrators, or legal representatives forever 
release, acquit; and discharge any and all such corporations and persons from all 
claims for liability of any nature or character whatsoever on account of any personal 
injury or death to me while in said employment or service. 

I have read and understand every word of this paper. 

. [seal.] 

Signed, sealed, and delivered in presence of — 

The person signing the within paper should answer, in his own handwriting, the 
following question and then subscribe his answer. 
Question. Did you read the within paper before signing? 
Answer. . 



Argument of Benjamin D. Warfield, district attorney for Kentucky, of the Louisville and 
Nashville Railroad Company, against II. R. bill 239, which was ad-opted by the House 
of Representatives of the United States April 2, 1906. 

Every railroad official in the United States should be vitally interested in seeing 
defeated in the United States Senate H. R. bill 239, which was adopted by the House 
of Representatives of the United States April 2, 1906, and which bill, as amended in 
committee and adopted by the House, reads as follows: 

" A BILL (H. R. 289) relating to liability of common carriers by railroads in the District of Columbia 
and Territories, and common carriers by railroads engaged in commerce between the States and 
between the States and foreign nations to their employees. 

*' Be it enacted, etc., That every common carrier by railroad engaged in trade or 
commerce in the District of Columbia or in any Territory of the United States, or 
between the several States, or between any Territory and another, or between any 
Territory or Territories and any State or States, or the District of Columbia, witn 
foreign nations, or between the District of Columbia and any State or States or for- 
eign nations, shall be liable to any of its employees, or, in the case of his death, to his 
personal representatives for the benefit of his widow and children, if any; if none, 
for his next of kin dependent upon him, for all damages which may result from the 
negligence of any of its officers, agents, or employees, or by reason of any defect or 
insufficiency due to its negligence in its cars, engines, appliances, machinery, track, 
roadbed, ways, or works. 

"Sec. 2. That in all actions hereafter brought against any such common carriers 
by railroad to recover damages for personal injuries to an employee, or where such 
injuries have resulted in his death, the fact that the employee may have been guilty 
of contributory negligence shall not bar a recovery where his contributory negligence 
was slight and that of the employer was gross in comparison, but the damages shall 
be diminished by the jury in proportion to the amount of negligence attributable to 
such employee. 
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"Sec. 3. That no contract of employment, insurance, relief benefit, or indemnity 
for injury or death entered into by or on behalf of any employee, nor the acceptance 
of any such insurance, relief benefit, or indemnity by the person entitled thereto, 
shall constitute any bar or defense to any action brought to recover damages for per- 
sonal injuries to or death of such employee: Provided, however. That upon the trial of 
such action against any such common carrier by railroad the defendant may set off 
therein any sum it has contributed toward any such insurance, relief benefit, or 
indemnity that may have been paid to the injured employee, or, in case of his death, 
to his heirs at law. 

"Sec. 4. That no action shall be maintained under this act, unless commenced 
within two years from the time the cause of action accrued. 

"Sec. 5. That nothing in this act shall be held to limit the duty of common car- 
riers by railroads or impair the rights of their employees under the safety appliance 
act of March 2, 1893, as amended April 1, 1896, and March 2, 1903/ ' 

Anyone caring to read w T hat was said in the very short debate upon this bill before 
the House adopted it, can do so by »eferring to the Congressional Record, Monday, 
April 2, 1906, page 4710 et seq. 

1. The objections to the bill are so obvious that it seems to be a vain thing to call 
attention to them for the benefit of anyone who has read the bill, but ' inasmuch as 
there is danger that many persons who ought to be advised in the premises are not 
so advised, f take the liberty of calling the attention of the railroad officials of the 
country to the bill, and in the same connection will indicate very briefly what seem 
to me to be some of the most serious objections to its becoming a law. 

The fellow-servant doctrine, as all agree, is but a branch of the doctrine of assumed 
risk, whereby an employee who enters into or remains in a hazardous employment 
must take upon himself, as matter of law, all of the risks ordinarily incident to 
.the business in which he is engaged, among these being the risk of injury through 
the negligence of other servants of the same master with whom he is associated. We 
take it to be self-evident that railroad engineers, firemen, conductors, brakemen, 
switchmen, and other employees engaged in the maintenance and operation of rail- 
roads are paid very much higher wages than those they could earn at any other voca- 
tion requiring no more education, preparation, or arduous labor than is required of 
such employees ; and that one of tne principal reasons for this is because of the fact 
that the employee is engaged in a hazardous occupation. He is thereby compensated 
for the extra hazards ne assumes in such employment. As is said in Mc Kinney 
on Fellow Servants, section 10: 

"Like the rule of respondent superior, the fellow-servant rule is founded upon 
public policy, and had its origin in the idea that the employee has the means of 
knowing just as well as the employer all the ordinary risks incident to the service in 
which he is about to engage, ana that these, including the perils that might arise 
from the negligence of other servants in the same business entered into the contem- 
plation of the parties in making the contract, on account of which, the law implies, 
the servant or employee has insisted upon a rate of compensation which would 
indemnify him for the hazards of the employment. And again the law supposes 
that the relation which the several employees sustain to each other and the business 
in which they are engaged would enable them better to guard against such risks and 
accidents than could the employer. Besides, the moral effect of devolving these 
risks upon the employees themselves would be to induce a greater degree of caution, 
prudence, and fidelity than would in all probability be otherwise exercised by them. 

"The reasons for the rule are clearly and forcibly stated by Shaw, J., in the Far- 
well case. He said: 'In considering the rights and obligations arising out of partic- 
ular relations it is competent for courts of justice to regard considerations of policy 
and general convenience, and to draw from them such rules as will, in their practical 
application, best promote the safety and security of all parties concerned. Where 
several persons are employed in the conduct of one common enterprise or undertak- 
ing, ana the safety of each depends to a great extent on the care and skill with 
which each other shall perform his appropriate duty, each is generally an observer 
of the conduct of the others, can give notice of any misconduct, incapacity, or neglect 
of duty, and leave the service if the common employer will not take such precautions 
and employ such agents as the safety of the whole party may require. By these 
means the safety of each will be more effectually secured* than could be done by a 
resort to the common employer for indemnity in case of loss by the negligence of 
each other.'" 

Therefore, since the present compensation of railroad employees is fixed with a view 
to indemnifying the employee for the hazards he assumes, including the risk of injury 
from the negligence of nis fellow-servants, it follows that if the bill under considera- 
tion should become a law the wages of railroad emplo^fcfcfc Wethers ^^\fe^^w£^>^. 
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decreased in such proportion as would enable railroad companies to indemnify them- 
selves against the increased liability to employees. In other words, the wages of 
such employees are now fixed upon the basis of "the employee assuming the risk. If 
this risk is cast upon the employer, it will be necessary, as a business proposition, for 
the latter to diminish the wages of railroad employees by an amount that will be 
sufficient to indemnify the railroad companies for assuming the risk heretofore 
assumed by railroad employees. 

2. While section 1 of the bill has been ingeniously framed so as to convey the idea 
that it is not intended to apply except in the Territories of the United States and to 
interstate commerce, the effect will be, if the bill should become a law, that it will 
affect practically all railroad companies doing business in the United States. 

During the course of the argument in the House of Representatives by Mr. Ster- 
ling, the spokesman of the bill in that body, he was interrupted by Mr. Bartlett, of 
Georgia, with the inquiry as to whether, if the injury or accident happened while 
the train or the work which the employee was engaged upon was employed in intra- 
state business, the company would be liable unpler the bill. Mr. Sterling replied: 
"I will.say in reply to the gentleman that, in my opinion, it will affect the railroads 
engaged in interstate commerce whether the particular train or the particular employee 
that is engaged on any particular train happens to be at the time engaged in carry- 
ing commerce from one State to another or not.*' (Cong. Rec, supra.) If Mr. Ster- 
ling's interpretation of the bill is correct, then the only railroad companies which 
would not be affected by its provisions would be those exclusively engaged in intra- 
state commerce. Of course the number of carriers exclusively so engaged is small 
and unimportant as compared with the large number of carriers and the enormous 
aggregate amount of money invested in railroads engaged in interstate commerce. 

3. Again, the first section of the bill abolishes grades of negligence and imposes a 
liability to respond in damages upon the carrier for the negligence, i. e., " ordinary 
negligence," of any officer, agent, or employee of the carrier, and also makes the* 
carrier liable for an injury to any of its employees by reason of any defect or insuffi- 
ciency due to its "negligence," in its cars, engines, appliances, machinery, track, 
roadbed, ways, or works. Let me illustrate by instituting a comparison between the 
first section of the bill and the common law as expounded by the co irt of appeals of 
Kentucky (with the decisions of which I am naturally more familiar than with those 
of any other State) the extreme character of the legislation proposed by the bill. 
In Kentucky, where the fellow-servant doctrine was assailed for the first time in 
this country, in L. and N. R. R. Co. v. Collins (2 Duv., 114), and where that doctrine 
in its pristine vigor has never been recognized, the court of appeals, in the forty years 
that have elapsed since the Collins case was decided, has shown a strong and growing 
tendency toward circumscribing the limits of the doctrine. Any lawyer familiar 
with this subject will readily concede that Kentucky has gone almost to the extreme 
verge against the fellow-servant doctrine. And yet in Kentucky enough of the 
doctrine still remains to preclude a recovery by one servant for the negligence of a 
coequal servant, who works with and has an opportunity of observing his habits as to 
carefulness, or the reverse, even though such negligence be gross, and there can not 
be a recovery for the negligence of a superior servant resulting in injury to an inferior 
servant, unless the negligence is gross. Volz. v. C. & 0. R. Co., 95 Ky., 188; Dana & 
Co. v. Blackburn, 90 S. W., 237. The bill under consideration proposes to sweep 
away even these feeble breastworks of protection to the railroad employer and to 
make it liable for an injury to one servant caused by any degree of negligence, how- 
ever slight, on the part of another servant, without reference to the relation in 
which the injured servant stands toward the one who injures him. There can be 
no mistaking the meaning of the bill on this point. It was conceded in debate in 
the House of Representatives that one of the purposes of the bill was to abolish the 
fellow servant doctrine, and not to modify it. 

4. If there is any part of the bill which can be said to be more objectionable than 
any other part (all of the bill being so inherently vicious), it is section 2, which 
attempts to establish in the courts of the United States a uniform rule of ' ' compara- 
tive" negligence— a doctrine which has been tried and cast aside as worthless in a 
number of States of the Union, and which does not exist at present, as to employees, 
in any State of the Union. The last State to tolerate the doctrine of comparative 
negligence is Georgia. (2 Thompson's Commentaries on the Law of Negligence, 
sec. 1608; 1 Shearman & Redfield on the Law of Negligence, fifth edition, sec. 102 
et seq. ) In the House debate, supra, Mr. Bartlett, of Georgia, seemed to recognize 
that, under the present law of that State, a servant who is himself at fault can not 
recover for injuries inflicted upon him by the negligence of a fellow servant, although 
Mr. Bartlett says that for fifty years the doctrine of fellow servants has not obtained in 
Georgia. Illinois tried the doctrine of comparative negligence for some years and 
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then abolished it. (Cicero, etc., R. Co., v. Meixner, 160 111., 320, 43 N. E., 823.) 
The quotation made by Mr. Sterling in the debate, supra, from Shearman & Redfield 
on the Law of Negligence, fifth edition, p. 158, discussing the doctrine of compara- 
tive negligence, is as follows: 

"This is substantially an adoption of the admiralty rule, which is certainly nearer 
ideal justice if juries could be trusted to act upon it." 

It is difficult for juries, however honest or sensible they may be, to apply the 
ordinary rules of negligence to the facts of the cases they try, but it is simply impos- 
sible for any jury or any court to mete out evenhanded justice if they are compelled 
to attempt to apply the doctrine of comparative negligence. The scheme is purely 
quixotic and has been so found to be wherever it has been tried. 

As was well said by Mr. Crumpacker (Cong. Rec, supra, p. 4714): 

"But section 2 of the pending bill, in my opinion, is not only unwise but will 
result in the ultimate defeat of the measure. That section revolutionizes the gener- 
ally accepted doctrine of contributory negligence and provides the illogical and 
impracticable principle of comparative negligence in its stead. The principle of com- 
parative negligence has been repudiated in nearly every State in the Union. It intro- 
duces into every personal injury case a metaphysical element that it is impossible to 
administer with any degree of justice or certainty. It is speculative and unscientific 
and is a dangerous principle to embody in any kind of legislation. " 

If Congress shall establish the doctrine of ' "comparative" negligence, as contem- 
plated by the bill, unquestionably the effect will be to destroy the logical and whole- 
some doctrine of contributory negligence as a defense in any case embraced in the 
statute. 

The doctrine of comparative negligence does not obtain in Tennessee in any 
general sense. There is a statute of that State which requires railroad companies to 
keep some person on a moving locomotive constantly on the lookout ahead, and 
when an object appears on the track the whistle must be sounded, the brakes set, 
and every effort made to stop the train. From the peculiar character of the statute 
it has been held by the supreme court of Tennessee that where the statutory precau- 
tions are not complied with and a person is injured he may recover damages, even 
though he was not free from negligence himself and that his contributory negligence 
only goes in mitigation of damages. The primary object of that statute is to protect 
the general public, not railroad employees. There is no other state of case in Ten- 
nessee in which contributory negligence which is the proximate cause of the acci- 
dent or which so cooperates with the negligence of the railroad company as that 
but for the injured person's own negligence he would not have been injured, is not 
a bar to recovery. What we have already said will readily suggest other insuperable 
objections to the engrafting of any such obsolete, repudiated, and illogical doctrine 
upon the statute books of the United States, and is sharply at variance with the 
claim made for the bill by the Judiciary Committee of the House — that one of the 
purposes of the bill was to fix a uniform rule of liability in harmony with the rules 
adopted by the States on this subject. 

5. Another serious objection to the whole bill, especially to section 2, is that it 
puts a premium on an employee's conducting himself carelessly, in the assurance 
that however careless he may be himself he will not be debarred from recovering 
damages in the event he is injured. The argument which was made by the Judiciary 
Committee, in reporting the bill to the House, that its adoption "will be conducive 
to greater care in the operation of railroads" is manifestly unsound. Where an 
employee understands that he must be watchful not only of himself, but of his coem- 
ployees, in order to guard against mistakes and avoid accidents which will result in 
injury because he will have no redress if he is injured, there is a much greater prob- 
ability that such employee will be careful and will do what he can do to prevent 
accidents than where the employee understands that for any negligence of his fellow- 
servants resulting in injuries to him he may recover damages. The greater the facil- 
ity extended to employees to recover damages for injuries, the more will their 
vigilance for their own safety and that of their fellow-servants be relaxed. 

6. This is a railroad labor-organization measure. Representative Mann said of it 
(Cong. Rec, supra, p. 4716) : 

" It meets the wishes of the men who are most interested. It has been prepared 
by and with the consent of the railway employees, who will benefit by its pro- 
visions." 

The bill seems to proceed upon the idea that when a servant is injured the master 
is negligent. In the operation of railroads this is never true, because as to such 
operation the master can act only through its servants. It can not be negligent 
unless they are negligent. An accident very rarely happens as a result of any infirm- 
ity in the rules and regulations adopted and promulgated by the carrier. Lxvaxv&fc^ 
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or almost so, accidents are the result solely of the negligence of the carrier's serv- 
ants. It is absurd to say that they will be more careful to prevent injuring one of 
their fellow servants if he can recover damages for his injuries than they would be 
if he could not do so. 

7. While the company I represent has no present interest in the inhibitions declared 
by the third' section of the act, it seems to me that the legislation therein proposed is 
extremely vicious. It nullifies the right of contract, although all of the conditions 
which inhere in the making of a valid contract may exist. Under the provisions of 
section 3, the payment to the employee of a specific sum accruing to him by virtue of 
insurance, relief benefit or indemnity, shall not constitute a settlement of his claim 
for injury, notwithstanding the sum received by him may be wholly adequate to 
compensate him for the injuries he has received, and however much at the time of 
receiving it he may be willing to, and although he does, in fact, accept such sum in 
lieu of any other payments or benefits for his personal injuries. The draftsman of 
the act evidently has a curious conception of moral and contract obligations, and 
seems to think that an injured employee has a right to accept, when he is injured 
in its service, indemnity from the corporation employing him, and to agree with 
such corporation that such payment to him shall be in full satisfaction of any and 
all claims he may have on account of said injuries, and yet leave the employee 
entirely free to make a further claim against the master on account of the same 
injuries, or else to bring suit and use in its prosecution the very mon«y which the 
corporation has paid him in order to settle the claim and secure immunity from 
further claim or suit. The law has always looked with great favor upon compro- 
mise settlements, the doctrine being interest reipublicae ut sit finis litium. So also 
it is written in the oldest book of the law: "Agree with thine adversary quickly, 
whiles thou art in the way with him." — St. Matthew v, 25. This wholesome doc- 
trine the bill proposes to sweep away. 

The proviso to section 3 is specious. As a matter of fact, there can be no doubt that 
the jury, if they shall award the plaintiff damages, will fix the sum at such an 
amount as that, after crediting it by the sum already paid the injured employee, there 
will remain substantially the same amount which the jury would have given had no 
payment ever been made to him. The bill is spoliative and confiscatory. 

8. Again, the bill is obnoxious to the objection that it is class legislation. While 
Congress is not inhibited from enacting such legislation, still there is an inherent 
sense of justice that rebels at that character of legislation. The act is confined exclu- 
sively to common carriers by railroads. The mere fact that a large majority of all of 
the common carrier employees in the United States are employees of common car- 
riers by railroads may be conceded. Nevertheless, there are common carriers by 
water, stage coach, and other modes of conveyance, and no good reason suggests itself 
as to why such carriers should be freed from the operation of the law, md why it 
should be made to apply exclusively to common carriers by railroads. 

9. Still another objection to the bill is that inasmuch as it grants new causes of 
action, which may be brought within two years from the time they accrued, and 
which will only be cognizable in the courts of the United States, any railroad 
employee seeking to maintain such an action under this statute, if enacted, will 
naturally bring it in one of the circuit courts of the United States, which, in many 
instances, will be located at a point remote from the home or place of business of the 
railroad carrier and from the point where the witnesses are located, thereby entail- 
ing upon such carrier, in the defense of the suit, onerous costs and expenses. 

I earnestly urge that those whom this argument may reach will do all that in them 
reasonably and properly lies to see that this matter is presented in its true light to 
their United States Senators, in the hope that that body, in the exercise of a wise 
judgment, may defeat said bill. 

I will be glad to do anything I can at any time to aid this object. 

Benjamin D. Warfield, 
District Attorney for Kentucky, of the Louisville and Nashville Railroad Company. 
Louisville, Ky., April 16 1 1906. 
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